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.HOO\*DXWUHDX[ 'RFNHW1R 
  
Y  6WDWH)LOH1R 
  
+HUPLWDJH+DOOHWDO  
  
  
$SSHDOIURPWKH&RXUWRI:RUNHUV¶  
&RPSHQVDWLRQ&ODLPV  
-RVKXD'%DNHU-XGJH  
 

$IILUPHGDQG5HPDQGHG)LOHG0DUFK 
 
7KLVLQWHUORFXWRU\DSSHDOLQYROYHVDFODLPIRUPHGLFDODQGWHPSRUDU\GLVDELOLW\EHQHILWV 
E\DPHQWDOKHDOWKDLGHPSOR\HG LQD UHVLGHQWLDOJURXSKRPH IRU WHHQV 7KHHPSOR\HH 
DOOHJHGVXIIHULQJLQMXULHVDVDUHVXOWRISK\VLFDODOWHUFDWLRQVRFFXUULQJLQWKHJURXSKRPH 
7KHHPSOR\HUGLGQRWGLVSXWHWKHRFFXUUHQFHRIWKHLQFLGHQWVDQGDFNQRZOHGJHGWKDWWKH 
HPSOR\HHUHSRUWHGVXIIHULQJKHDGDFKHVDVD UHVXOW +RZHYHU WKHHPSOR\HUGHQLHG WKDW 
WKHHPSOR\HH¶VQHHGIRUUHFRPPHQGHGSV\FKLDWULFWUHDWPHQWDURVHSULPDULO\RXWRIDQGLQ 
WKHFRXUVHDQGVFRSHRIKHUHPSOR\PHQW 7KHWULDOFRXUWGHWHUPLQHGWKDWWKHHPSOR\HH 
PHWKHUEXUGHQRIHVWDEOLVKLQJVKHZRXOGOLNHO\SUHYDLODWWULDODQGRUGHUHGWKHHPSOR\HU 
WRSURYLGHWKHWUHDWPHQWUHFRPPHQGHGE\WKHDXWKRUL]HGSK\VLFLDQDQGWRSD\DGGLWLRQDO 
WHPSRUDU\GLVDELOLW\EHQHILWV7KHHPSOR\HUKDVDSSHDOHG:HDIILUPWKHGHFLVLRQRIWKH 
WULDOFRXUWDQGUHPDQGWKHFDVH 
 
-XGJH'DYLG)+HQVOH\GHOLYHUHGWKHRSLQLRQRIWKH$SSHDOV%RDUGLQZKLFK3UHVLGLQJ 
-XGJH0DUVKDOO/'DYLGVRQ,,,DQG-XGJH7LPRWK\:&RQQHUMRLQHG 
 
*UHJRU\ + )XOOHU DQG &KULV 5 %URRNV .QR[YLOOH 7HQQHVVHH IRU WKH HPSOR\HU 
DSSHOODQW+HUPLWDJH+DOO 
 
=DFKDU\':LOH\1DVKYLOOH7HQQHVVHHIRUWKHHPSOR\HHDSSHOOHH.HOO\*DXWUHDX[ 

 
)DFWXDODQG3URFHGXUDO%DFNJURXQG 

 
.HOO\ *DXWUHDX[ ³(PSOR\HH´ D WZHQW\VHYHQ\HDUROG UHVLGHQW RI 1DVKYLOOH 

7HQQHVVHH ZRUNHG  DV D PHQWDO  KHDOWK DLG IRU +HUPLWDJH +DOO  ³(PSOR\HU´ LQ LWV 
UHVLGHQWLDOWUHDWPHQWIDFLOLW\IRUWHHQDJHUV,Q-DQXDU\(PSOR\HHZDV³SXQFKHGLQ 
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 
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WKH KHDG PXOWLSOH WLPHV´ ZKHQ VKH DWWHPSWHG WR EUHDN XS DQ DOWHUFDWLRQ EHWZHHQ WZR 
UHVLGHQWV  6KH QRWLILHG KHU VXSHUYLVRU DQG ZDV VHQW WR D ORFDO KRVSLWDO IRU PHGLFDO 
DWWHQWLRQ ZKHUH VKH ZDV GLDJQRVHG ZLWK ³FRQFXVVLRQ DQG SRVWFRQFXVVLRQ V\QGURPH´ 
6KHZDVWDNHQRXWRIZRUNIRUWZRGD\VDIWHUZKLFKVKHVDLGKHUV\PSWRPVVXEVLGHGDQG 
VKHUHWXUQHGWRZRUN 

 
2Q)HEUXDU\DQDOWHUFDWLRQRFFXUUHGLQWKHIDFLOLW\ZKHQVRPHUHVLGHQWV 

ZKRKDGJDWKHUHGLQWKHJ\PWRZDWFKWKH6XSHU%RZOEHJDQDVVDXOWLQJRWKHUUHVLGHQWV 
DQG VWDII PHPEHUV  ,Q DQ H[SHGLWHG KHDULQJ (PSOR\HH WHVWLILHG WKDW LQ DQ DWWHPSW WR 
UHVWUDLQRQHRIWKHIHPDOHUHVLGHQWVVKHZDV³NLFNHGLQWKHIRUHKHDG´6KHVWDWHGVKHKDG 
QR LPPHGLDWH PHPRU\ RI JHWWLQJ NLFNHG EXW WKDW KHU VXSHUYLVRU VDZ LW KDSSHQ  6KH 
WHVWLILHGWKDWDIWHURUGHUZDVUHVWRUHGVKHUHWXUQHGWRKHUXQLWZLWKKHUJURXSRIUHVLGHQWV 
ZKLFKLQFOXGHGWKHLQGLYLGXDOZKRKDGNLFNHGKHU)XUWKHUVKHWHVWLILHGWKDWDVVKH³ZDV 
ORRNLQJGRZQ>DWGRFXPHQWV@DQGMXVWHQVXULQJWKDWDOORIWKHUHVLGHQWVZHUHWKHUHLQWKHLU 
URRPV WKLV VDPHIHPDOHSDWLHQW WKDWKDGNLFNHG >KHU@ LQ WKH IRUHKHDG´FDPHRXWRIKHU 
URRP DQG ³WDFNOHG >KHU@´  6KH VWDWHG WKH UHVLGHQW JUDEEHG KHU KDLU DQG UHSHDWHGO\ 
SXQFKHG KHU LQ WKH KHDG ZKLOH GUDJJLQJ KHU DSSUR[LPDWHO\ WHQ IHHW DFURVV WKH IORRU 
(PSOR\HH LPPHGLDWHO\ VRXJKW PHGLFDO DWWHQWLRQ DW 1DVKYLOOH *HQHUDO +RVSLWDO  $ &7 
VFDQ RI (PSOR\HH¶V KHDG ZDV QRUPDO DQG VKH ZDV GLVFKDUJHG ZLWK D GLDJQRVLV RI 
FRQFXVVLRQ  7KH UHSRUW RI (PSOR\HH¶V HPHUJHQF\ GHSDUWPHQW YLVLW GLG QRW QRWH DQ\ 
VSHFLILFQHXURORJLFDODEQRUPDOLWLHV 

 
(PSOR\HHUHFHLYHGIROORZXSFDUHZLWK&RQFHQWUD8UJHQW&DUH7KHUHSRUWRIKHU 

)HEUXDU\   YLVLW QRWHG (PSOR\HH KDG D KHDG FRQWXVLRQ DQG ³>S@RVWFRQFXVVLRQ 
V\QGURPH´DQGLQGLFDWHG(PSOR\HHKDGQRWUHWXUQHGWRZRUN2QDVXEVHTXHQWYLVLWVKH 
ZDV UHOHDVHG WR UHWXUQ WR ZRUN ZLWK UHVWULFWLRQV DQG D QHXURORJ\ UHIHUUDO ZDV 
UHFRPPHQGHG (PSOR\HH WHVWLILHG LQ WKHH[SHGLWHGKHDULQJ WKDW IROORZLQJKHU UHOHDVH  
VKH ZHQW WR ZRUN DQG VSRNH ZLWK (PSOR\HU¶V +5 GLUHFWRU EXW ³MXVW ZDV QRW DEOH WR 
IXQFWLRQ´ 
 

(PSOR\HU SURYLGHG D SDQHO RI SK\VLFLDQV IURP ZKLFK (PSOR\HH VHOHFWHG 'U 
*DUULVRQ6WULFNODQGDQHXURORJLVWDVKHUWUHDWLQJSK\VLFLDQ$WKHULQLWLDOYLVLWRQ0DUFK 
  'U 6WULFNODQG QRWHG (PSOR\HH¶V KLVWRU\ RI WKH ZRUNSODFH LQFLGHQWV DQG KHU 
SUHH[LVWLQJ KLVWRU\ RI VSRUWVUHODWHG FRQFXVVLRQV DQG GHSUHVVLRQ  'U 6WULFNODQG¶V 
LPSUHVVLRQQRWHGLQWKHLQLWLDOUHSRUWZDVWKDW(PSOR\HH³KD>G@KHDGDFKHGL]]LQHVVDQG 
FRJQLWLYHFRPSODLQWVIROORZLQJPLOGFORVHGKHDGLQMXU\´+HQRWHGWKDW(PSOR\HH³KDG 
PXOWLSOH SULRU KHDG LQMXULHV E\ KLVWRU\´  +H UHFRPPHQGHG DQ 05, RI WKH EUDLQ ³WR 
HYDOXDWH IRU OHVLRQV WKDW PD\ QRW KDYH EHHQ VHHQ RQ &7´ DQG KH UHTXHVWHG DQ ((* 
³EHFDXVHRI>(PSOR\HH¶V@PHPRU\FRPSODLQWVWRHYDOXDWHIRUHQFHSKDORSDWK\´+HDOVR 

 
$OWKRXJKWKH-DQXDU\LQFLGHQWRFFXUUHGLQWKHFRXUVHRI(PSOR\HH¶VZRUNWKHSHWLWLRQIRUEHQHILWV 
IRUZKLFKWKHWULDOFRXUWFRQGXFWHGDQH[SHGLWHGKHDULQJLGHQWLILHG)HEUXDU\DVWKHGDWHRILQMXU\ 



 
 

UHFRPPHQGHGYHVWLEXODU UHKDELOLWDWLRQ³>I@RU WUHDWPHQWRIGL]]LQHVV´1HXURQWLQ WR WUHDW 
(PSOR\HH¶VKHDGDFKHVDQGKHDVVLJQHGZRUNUHVWULFWLRQV 

 
(PSOR\HH UHWXUQHG WR 'U 6WULFNODQG RQ $SULO   ZLWK FRPSODLQWV RI 

ZRUVHQLQJ KHDGDFKHV DQG GL]]LQHVV  6KH KDG GLVFRQWLQXHG WKH 1HXURQWLQ EHFDXVH RI 
GURZVLQHVVEXWUHSRUWHGWKDWLWZDVKHOSLQJ'U6WULFNODQGQRWHGWKDWKHUEUDLQ05,DQG 
((*ZHUHQRUPDOVWDWLQJWKDWKHH[SODLQHGWR(PSOR\HHWKDW³WHVWLQJVRIDUKDVVKRZQ 
QR HYLGHQFH RI EUDLQ LQMXU\´  +H SUHVFULEHG DQRWKHU PHGLFDWLRQ IRU (PSOR\HH¶V 
KHDGDFKHV +HDOVR UHTXHVWHGQHXURSV\FKRORJLFDO WHVWLQJEHFDXVHRIKHU FRPSODLQWVRI 
PHPRU\ORVVDQGKHUHIHUUHGKHUWRQHXURWRORJ\IRUKHUFRPSODLQWVRIGL]]LQHVV$WWKH 
H[SHGLWHGKHDULQJ(PSOR\HHWHVWLILHG'U6WULFNODQGUHIHUUHGKHUWR-HVV\%DUFOD\3K' 
DQHXURSV\FKRORJLVWDQGWR'U0LWFKHOO6FKZDEHUDQRWRODU\QJRORJLVWZKRVSHFLDOL]HG 
LQ QHXURWRORJ\  'U 6WULFNODQG FRQWLQXHG (PSOR\HH¶V UHVWULFWLRQV DQG QRWHG ³KHU 
V\PSWRPVVHHPWREHRXWRISURSRUWLRQWR>WKH@VHYHULW\RIKHULQMXU\´$GGLWLRQDOO\KH 
QRWHG WKDW³SURJUHVVLYHO\ZRUVHQLQJV\PSWRPVDUHQRWFRQVLVWHQWZLWK>WKH@PHFKDQLVP 
RI KHU LQMXU\´  'U 6WULFNODQG DGYLVHG (PSOR\HH WR GLVFXVV KHU V\PSWRPV ZLWK KHU 
SULPDU\FDUHSURYLGHU³LQRUGHUWREHHYDOXDWHGIRUDQ\QRQZRUNUHODWHGFRQGLWLRQWKDW 
PD\DOVREHSUHVHQW´ 

 
:KHQ (PSOR\HH QH[W VDZ 'U 6WULFNODQG RQ -XQH   VKH UHSRUWHG ³EHLQJ 

V\PSWRP IUHH DW UHVW´ EXW H[SHULHQFLQJ ³RQVHW RI V\PSWRPV ZLWK ZRUNDFWLYLW\´  'U 
6WULFNODQG QRWHG WKDW (PSOR\HH VOXUUHG KHU ZRUGV KDG KHDGDFKHV ZLWK QDXVHD DQG 
GL]]LQHVVFULHGHDVLO\DQGKDGFRJQLWLYHGLIILFXOW\ +LV LPSUHVVLRQDV UHFRUGHG LQ WKH 
-XQHUHSRUWVWDWHGWKDW(PSOR\HH³LVLPSURYHG´DQGWKDW³>Z@HZLOODZDLW1HXURSV\FK 
WHVWLQJ DQG 1HXURWRORJ\ DSSRLQWPHQW´ ZKLFK KDG QRW EHHQ FRPSOHWHG  'U 6WULFNODQG 
FRQWLQXHG(PSOR\HH¶VUHVWULFWLRQVXQWLOVKHFRXOGEHVHHQE\'U6FKZDEHUDGGLQJWKDW 
KH ZRXOG ³GHIHU WR >'U 6FKZDEHU@ ZLWK UHVSHFW WR UHVWULFWLRQV UHODWHG WR EDODQFH´ 
)LQDOO\WKHDVVHVVPHQWVWDWHGWKDW(PSOR\HH³PD\FRQWLQXHWRGRYHVWLEXODUUHKDEXQWLO 
VHHQE\1HXURWRORJ\´ 

 
(PSOR\HH¶V ODVWYLVLWZLWK'U6WULFNODQGRFFXUUHGRQ$XJXVW $W WKDW 

YLVLW VKH UHSRUWHG WKHUH ZDV ³QR FKDQJH LQ KHU V\PSWRPV RI KHDGDFKH GL]]LQHVV DQG 
FRJQLWLYHFRPSODLQWV´ 'U6WULFNODQGQRWHG(PSOR\HHKDGEHHQVHHQE\'U6FKZDEHU 
³ZKRGLDJQRVHGPLJUDLQRXVYHUWLJRDQG>ULJKW@HDULQQHUG\VIXQFWLRQ´+HDOVRQRWHGWKDW 
³>Q@HXURSV\FK WHVWLQJE\'U%DUFOD\VKRZHGQRHYLGHQFHRIEUDLQ LQMXU\EXWGLGVKRZ 
SUREOHPV ZLWK SRVWFRQFXVVLRQ V\QGURPH IRU ZKLFK 'U %DUFOD\ UHFRPPHQGHG 
SV\FKRWKHUDS\SV\FKLDWULFFDUHDQGFRQVLGHUDWLRQRIDGGLWLRQDOWKHUDS\DW3L%HWD3KLRU 
7HQQHVVHH5HKDELOLWDWLRQ6HUYLFHV´,Q'U6WULFNODQG¶VUHSRUWKHVWDWHGWKDWKH³GHIHU>V@ 
WR'U6FKZDEHUZLWKUHVSHFWWRUHVWULFWLRQVUHODWHGWREDODQFHGLIILFXOWLHVDQG>LQQHU@HDU 
LQMXU\´ 'U 6WULFNODQG UHIHUUHG(PSOR\HH WR ³'U -HII$QGHUVRQ IRU >S@V\FKLDWULF FDUH 
DQGWR-XOLH-RKQVRQIRU>S@V\FKRWKHUDS\SHU1HXURSV\FKWHVWLQJUHFRPPHQGDWLRQV´+H 
GHIHUUHGWR³WKHVHSRVWFRQFXVVLRQH[SHUWVZLWKUHVSHFWWR>WKH@QHHGIRUDGGLWLRQDOWKHUDS\ 
DW3L%HWD3KLRU7HQQHVVHH5HKDELOLWDWLYH6HUYLFHV´+HDOVRGHIHUUHG³WRWKHVHH[SHUWV 



 
 

ZLWK UHVSHFW WR >PD[LPXPPHGLFDO LPSURYHPHQW@DQG >SHUPDQHQWSDUWLDO LPSDLUPHQW@´ 
QRWLQJ WKDW (PSOR\HH ³ZLOO FRQWLQXH WR VHH 'U 6FKZDEHU IRU GL]]LQHVV´  )LQDOO\ KH 
LQGLFDWHG(PSOR\HHZDVWREH³>R@IIZRUNXQWLOVHHQE\3V\FKLDWU\´ 

 
'U 6WULFNODQG VXEVHTXHQWO\ VLJQHG D )RUP &$ )LQDO 0HGLFDO 5HSRUW GDWHG 

)HEUXDU\   WKDW LQGLFDWHG (PSOR\HH¶V GDWH RI PD[LPXP PHGLFDO LPSURYHPHQW 
³00,´ZDV$XJXVWWKHGDWHRIKHUILQDOYLVLWZLWK'U6WULFNODQG7KHUHSRUW 
DOVR VWDWHG WKDW (PSOR\HH KDG QR SHUPDQHQW LPSDLUPHQW  +RZHYHU WKH UHSRUW 
DGGLWLRQDOO\VWDWHGWKDW'U6WULFNODQG¶VDQVZHUVZHUH³ZLWKUHVSHFWWR>K@HDGDFKHRQO\´ 

 
$W WKH H[SHGLWHGKHDULQJ(PSOR\HH WHVWLILHG WKDW 'U6WULFNODQG WRRNKHU RXW RI  

ZRUN DW WKH $XJXVW  YLVLW DQG WKDW VKH EHJDQ WR UHFHLYH ZHHNO\ ZRUNHUV¶ 
FRPSHQVDWLRQEHQHILWVDWWKDWSRLQWWKDWFRQWLQXHGXQWLO³VRPHWLPHLQ)HEUXDU\RI´ 
6KHWHVWLILHGWKDWDVRI)HEUXDU\VKHVWLOOKDGQRWVHHQWKHSV\FKLDWULVWWRZKRP'U 
6WULFNODQGKDGUHIHUUHGKHUEXWVKHKDGVHHQ'U6FKZDEHUDQG'U%DUFOD\ 

 
(PSOR\HHVDZ'U6FKZDEHURQRQHRFFDVLRQ IRUKHUFRPSODLQWVRIGL]]LQHVV LQ 

-XO\   'U 6FKZDEHU GLDJQRVHG (PSOR\HH ZLWK D YHVWLEXODU LQMXU\ IURP WKH 
ZRUNSODFHDVVDXOW$PHGLFDOTXHVWLRQQDLUHVHQWWR'U6FKZDEHULQLQTXLUHGDERXW 
(PSOR\HH¶V V\PSWRPV DQG GLDJQRVHV  $VNHG ZKHWKHU WKH ³SK\VLFDO FRPSODLQWV DQG 
GLDJQRVHV´ WKDW (PSOR\HH DOOHJHG ZHUH FDXVHG E\ KHU )HEUXDU\   ZRUNSODFH 
LQFLGHQW ZHUH SUHVHQW EHIRUH WKH )HEUXDU\   LQFLGHQW 'U 6FKZDEHU¶V VLJQHG 
UHVSRQVHVGDWHG0D\LQGLFDWHGWKH\ZHUHSUHVHQWEHIRUHWKHLQFLGHQW +HZDV 
DVNHG ZKHWKHU EDVHG XSRQ KLV HYDOXDWLRQ RI (PSOR\HH KHU PHGLFDO KLVWRU\ DQG KLV 
UHYLHZ RI KHU SULRU WUHDWPHQW UHFRUGV KH FRXOG JLYH D PHGLFDORSLQLRQ WKDW DQ\ RI WKH 
SK\VLFDOFRQGLWLRQVIRUZKLFK(PSOR\HHWUHDWHGZLWKKLPZHUH³SULPDULO\UHODWHGWRKHU 
DOOHJHG)HEUXDU\>@ZRUNSODFHLQFLGHQW´+HFKHFNHG³\HV´RQWKHTXHVWLRQQDLUH 
DQGZURWHWKDW³>V@KHKDVD9(03>YHVWLEXODUHYRNHGP\RJHQLFSRWHQWLDO@RQWKHULJKWDV 
LVRIWHQVHHQ>ZLWK@KHDGLQMXULHV´+RZHYHUKHQRWHGWKDWDWWULEXWLQJ³VSHFLILFFDXVDWLRQ 
WR >WKH ZRUN@ LQFLGHQW ZLWK DQ\ FHUWDLQW\ LV GLIILFXOW´  $VNHG WR LGHQWLI\ KRZ DQ\ 
V\PSWRPVIRUZKLFKKHWUHDWHG(PSOR\HHGLIIHUHGIURPV\PSWRPVWKDWSUHGDWHGWKHZRUN 
LQMXU\KHZURWHWKDW³SHUKDSVWKHURFNLQJVHQVDWLRQFDQEHDWWULEXWHGWRWKHLQMXU\RIWKH 
VDFFXOHRQWKHULJKW´DGGLQJWKDW³QRQHRIWKHRWKHUGRFXPHQWVQRWHWKLV´,QUHVSRQVHWR 
DTXHVWLRQFRQFHUQLQJZKHWKHU(PSOR\HHKDGDSHUPDQHQW LPSDLUPHQW³DV WKHUHVXOWRI 
SK\VLFDOFRQGLWLRQVWKDWFDQEHSULPDULO\UHODWHG PRUHWKDQFDXVHGE\KHU)HEUXDU\ 
  ZRUNSODFH LQFLGHQW´ KH ZURWH ³ YHVWLEXODU´  $VNHG WR H[SODLQ KRZ KH 
UHDFKHG KLV RSLQLRQ ³LQ OLJKW RI VLPLODU ILQGLQJV WKDW SUHGDWH KHU )HEUXDU\  
ZRUNSODFHLQFLGHQW´KHZURWHWKDW(PSOR\HH³KDVDPLOGYHVWLEXODULPSDLUPHQW´DGGLQJ 
WKDW ³FDXVDWLRQ LV WKH TXHVWLRQ´  $ VLJQHG )RUP &$ )LQDO 0HGLFDO 5HSRUW WKDW 
DFFRPSDQLHGWKHPHGLFDOTXHVWLRQQDLUHH[SUHVVHG'U6FKZDEHU¶VRSLQLRQWKDW(PSOR\HH 
ZDVDEOHWRUHWXUQWRZRUNZLWKUHVWULFWLRQVRQ-XO\ 

 



 
 

(PSOR\HU GLG QRW DXWKRUL]H 'U 6WULFNODQG¶V UHIHUUDOV WR WKH SV\FKLDWULVW 'U 
$QGHUVRQRUWRWKHSV\FKRWKHUDSLVW-XOLD-RKQVRQDQGLWGLGQRWVFKHGXOHDQ\IROORZXS 
DSSRLQWPHQWVIRU(PSOR\HHZLWK'U6WULFNODQGRU'U6FKZDEHU2Q)HEUXDU\ 
(PSOR\HU FHDVHG SD\LQJ ZHHNO\ GLVDELOLW\ EHQHILWV DQG GHQLHG IXUWKHU EHQHILWV FLWLQJ 
(PSOR\HH¶V PXOWLSOH SULRU FRQFXVVLRQV LQFOXGLQJ D VLJQLILFDQW FRQFXVVLRQ (PSOR\HH 
VXVWDLQHG ZKLOH SOD\LQJ VRFFHU LQ FROOHJH LQ   (PSOR\HU EDVHG LWV GHQLDO RQ WKH 
RSLQLRQ RI QHXURORJLVW 'U 6WHYHQ *UDKDP ZKRP (PSOR\HU KDG DVNHG WR HYDOXDWH 
(PSOR\HH 

 
,Q D -DQXDU\  UHSRUW 'U *UDKDP QRWHG (PSOR\HH¶V ³PRVW SHUVLVWHQW 

VXEMHFWLYH FRPSODLQW DW WKLV WLPH >ZDV@ GL]]LQHVV´ ZKLFK WKH UHSRUW LQGLFDWHG GLG QRW 
FRUUHODWHZLWK WKHQHXURORJLFDOH[DPSHUIRUPHG WKDWGD\DV WKHH[DPZDVQRUPDO +H 
QRWHGWKDWKHU³>S@UHYLRXVGRFXPHQWHGKLVWRU\RIGHSUHVVLRQDQGDQ[LHW\DUHYHU\OLNHO\ 
FRQWULEXWLQJ WR RQJRLQJ VXEMHFWLYH FRPSODLQWV´  1RWLQJ WKDW LPSURYHPHQW IURP PLOG 
KHDGLQMXU\RUFRQFXVVLRQZLWKRXWORVVRIFRQVFLRXVQHVVW\SLFDOO\RFFXUVZLWKLQWKHILUVW 
WZRRU WKUHHPRQWKVKHFRQFOXGHG³LW WKHUHIRUHZRXOGEHKLJKO\XQOLNHO\ WKDWRQJRLQJ 
VXEMHFWLYHV\PSWRPVDUHVHFRQGDU\WRWKHZRUNUHODWHGKHDGLQMXU\´ 

 
'U*UDKDPJDYHHTXLYRFDO WHVWLPRQ\ LQKLVGHSRVLWLRQ 2QGLUHFWH[DPLQDWLRQ 

KHZDVDVNHGKLVRSLQLRQ³DV WRZKHWKHU >(PSOR\HH¶V@ V\PSWRPVDQGFRPSODLQWVZHUH 
SULPDULO\ UHODWHG WR±DQG WKDWZRXOGEHSHUFHQWRUPRUHFDXVHGE\KHU)HEUXDU\ 
 ZRUNSODFH LQFLGHQW´  +H UHVSRQGHG ³<HDK  7KH PDMRULW\ RI WKH V\PSWRPV 
FHUWDLQO\RFFXUUHGDIWHUWKDWWLPH´+HZDVWKHQDVNHG³>V@RWRFODULI\ZRXOGLWEH\RXU 
RSLQLRQ WKDW WKH V\PSWRPV VKH ZDV VXIIHULQJ IURP FRXOG EH SULPDULO\ UHODWHG WR WKH 
ZRUNSODFH LQFLGHQW´ WR ZKLFK KH UHVSRQGHG ³>\@HV´ +RZHYHU KH DOVR SURYLGHG 
WHVWLPRQ\LQFRQVLVWHQWZLWKWKHVHUHVSRQVHV 

 
4 2ND\  )URP \RXU HYDOXDWLRQ RI >(PSOR\HH@ DQG UHYLHZ RI KHU SULRU 

WUHDWPHQWUHFRUGV LV LW\RXURSLQLRQWKDWDOORIWKHSK\VLFDOFRPSODLQWV 
DQGGLDJQRVHVWKDWVKHDOOHJHVWRKDYHEHHQFDXVHGE\KHUZRUNLQFLGHQW 
ZHUHDOUHDG\SUHVHQWSULRUWRWKHGDWHRILQMXU\" 

 
$ 0DQ\ RI WKRVH V\PSWRPV KDG FHUWDLQO\ EHHQ GRFXPHQWHG EHIRUH WKDW 

WLPH 
 
4 2ND\)URPERWK\RXUHYDOXDWLRQRI>(PSOR\HH@DQGUHYLHZRIKHU 

SULRU WUHDWPHQW UHFRUGV LV LW \RXU RSLQLRQ WKDW DOO RI KHU PHQWDO DQG 
FRJQLWLYH FRPSODLQWV DQG GLDJQRVHV WKDW VKH¶V FXUUHQWO\ DOOHJLQJ ZHUH 
DOUHDG\SUHVHQWSULRUWR)HEUXDU\WK" 

 
$ <HDK  7KRVH FRPSODLQWV KDG FHUWDLQO\ EHHQ GRFXPHQWHG SULRU WR WKDW 

WLPH 
 



 
 

4 2ND\  %DVHG RQ \RXU HYDOXDWLRQ RI >(PSOR\HH@ KHU PHGLFDO KLVWRU\ 
DQG\RXUUHYLHZRIKHUSULRUWUHDWPHQWFDQ\RXVWDWHZLWKLQDUHDVRQDEOH 
GHJUHHRIPHGLFDOFHUWDLQW\WKDWDQ\RIWKHSK\VLFDOFRQGLWLRQVWKDWVKH 
LVDOOHJLQJDUHSULPDULO\UHODWHGWRKHUZRUNSODFHLQFLGHQW" 

 
$ &HUWDLQO\DWWKDWSRLQWLQWLPHWKHFRQWLQXDWLRQZDVDWOHDVW,IHOWZDV 

WREHXQOLNHO\WREHGXHWRWKDW 
 
4    &DQ\RX VWDWH EDVHGXSRQ \RXUH[DPLQDWLRQ DQG HYDOXDWLRQRI WKH 

UHFRUGVWKDWDQ\PHQWDORUFRJQLWLYHFRQGLWLRQVDUHSULPDULO\UHODWHGWR 
WKH)HEUXDU\>@LQFLGHQW" 

 
$ 1R,FHUWDLQO\VHHQRUHDVRQWRVHH>VLF@WKDWWKRVHZHUHFRQWLQXLQJDW 

WKDWWLPH 
 
'U *UDKDP IXUWKHU WHVWLILHG WKDW FRQFXVVLRQV ³SDUWLFXODUO\ DIWHU >D@ KHDG LQMXU\ 

FDQSHUVLVWIRUVRPHWLPHVWZRRUWKUHHPRQWKVVRPHWLPHVORQJHU´EXWWKDW³D\HDUODWHU 
DQG KDYLQJ WKRVH FRPSODLQWV ZRXOG EH IDU RXW RI WKH UDQJH RI H[SHFWHG´  +RZHYHU RQ 
FURVVH[DPLQDWLRQ 'U *UDKDP DFNQRZOHGJHG WKDW ³LQGLYLGXDOV ZLWK SUHYLRXV 
FRQFXVVLRQVDUHDWKLJKHUULVNRIFRQFXVVLRQVLQWKHIXWXUH´DQGWKDW³VRPHSDWLHQWVWDNH 
ORQJHUWKDQWZRWRWKUHHPRQWKVWRUHFRYHU´ 

 
$WKHUDWWRUQH\¶VUHTXHVW(PSOR\HHZDVVHHQIRUDSV\FKLDWULFHYDOXDWLRQE\'U 

*UHJ.\VHU'U.\VHU¶VUHSRUWQRWHG(PSOR\HH¶VORQJVWDQGLQJDQGSUHH[LVWLQJKLVWRU\ 
RIFRJQLWLYHGLVRUGHUDVVRFLDWHGZLWKPXOWLSOHFRQWXVLRQVDQGKHUSUHH[LVWLQJGLIILFXOWLHV 
ZLWK GHSUHVVLRQ DQ[LHW\ DQG VXEVWDQFH DEXVH  7KH UHSRUW VWDWHG WKDW (PSOR\HH¶V 
SUHH[LVWLQJKLVWRU\RIFRQFXVVLRQV³SXWVKHUDWHQKDQFHGULVNIRUIXUWKHUWUDXPDWLFEUDLQ 
LQMXU\´  'U .\VHU FRQFOXGHG LQ KLV UHSRUW WKDW (PSOR\HH¶V OHYHO RI IXQFWLRQLQJ 
GHWHULRUDWHGIROORZLQJWKH)HEUXDU\ZRUNSODFHLQFLGHQW³ZKLFKLVGLUHFWO\UHODWHGWR 
KHU ZRUN LQMXU\´  7KH UHSRUW VWDWHG WKDW (PSOR\HH KDG EHHQ UHIHUUHG WR WKH ³FRJQLWLYH 
UHKDELOLWDWLRQ SURJUDP DW 3L %HWD 3KL´ DGGLQJ WKDW ³WKLV KDV QRW EHHQ DXWKRUL]HG´ 
%HFDXVH(PSOR\HHKDGQRWEHHQDEOHWRSDUWLFLSDWHLQWKLVSURJUDP'U.\VHUFRQFOXGHG 
(PSOR\HH³LVQRW\HWDW>00,@´ 

 
'U.\VHUWHVWLILHGLQKLVGHSRVLWLRQWKDW(PSOR\HHZDVIXQFWLRQLQJZHOODQGDEOH 

WRZRUNEHIRUHWKHZRUNUHODWHGLQFLGHQWVRFFXUUHGVWDWLQJWKDW³DVXEVWDQWLDOSRUWLRQ´RI 
(PSOR\HH¶VFXUUHQWGLIILFXOWLHVZHUHUHODWHGWRKHUZRUNSODFHLQMXULHVDVRSSRVHGWRKHU 
SULRUFRQFXVVLRQV:KHQDVNHGZKDWWKDWPHDQWDERXWWKHFDXVHRI(PSOR\HH¶V³FXUUHQW 
LVVXHV´KHUHVSRQGHG³>Z@HOOZHUHLWQRWIRUWKHVHFRQGLQMXU\VKHSUREDEO\ZRXOGVWLOO 
EHPRUHIXQFWLRQDODQGPD\EHHYHQDEOHWRZRUNLQWKDWSRVLWLRQ´+HDJUHHGWKDWEXWIRU 
WKH)HEUXDU\LQFLGHQW(PSOR\HHZRXOGQRWKDYHKHUFXUUHQWGLIILFXOWLHVDQGKH 
UHLWHUDWHG WKH RSLQLRQ H[SUHVVHG LQ KLV UHSRUW WKDW (PSOR\HH KDG QRW DWWDLQHG 00, 



 
 

+RZHYHU KH TXDOLILHG WKDW RSLQLRQ LQ KLV GHSRVLWLRQWHVWLPRQ\ VWDWLQJ KHGLG QRW WKLQN 
(PSOR\HHZDVDW00,³IURPDSV\FKLDWULFSRLQWRIYLHZ´ 

 
'U .\VHU ZDV TXHVWLRQHG UHSHDWHGO\ FRQFHUQLQJ (PSOR\HH¶V SUHH[LVWLQJ SRVW 

FRQFXVVLYH V\QGURPH ORVV RI IXQFWLRQDOLW\ UHVXOWLQJ IURP SULRU EUDLQ LQMXULHV DQG  
FRJQLWLYHSUREOHPV+HWHVWLILHGWKDW³SDWLHQWVWKDWKDYHUHSHDWHGFRQFXVVLRQVDUHPRUH 
SURQH WR KDYH PRUH FRQFXVVLRQV PRUH GLIILFXOWLHV PRUH SURORQJHG FRXUVH \RX NQRZ 
DQG XOWLPDWHO\    GRZQ WKH URDG PD\EH HYHQ \RX NQRZ PRUH GLIILFXOWLHV´  :KHQ 
DVNHG KLV RSLQLRQ DERXW 'U *UDKDP¶V UHSRUW VWDWLQJ WKDW W\SLFDOO\ ³D SDWLHQW ZLOO KDYH 
LPSURYHPHQW IURP D KHDG LQMXU\ ZLWK QR ORVV RI FRQVFLRXVQHVV ZLWKLQ WZR WR WKUHH 
PRQWKV´'U.\VHUWHVWLILHGWKDW³>ZKDW@KH¶VGHVFULELQJLVNLQGRIDW\SLFDOFDVHDQG, 
WKLQN>(PSOR\HH¶VLV@DQ\WKLQJEXWDW\SLFDOFDVHRIVRPHRQHZLWKDPLOGKHDGLQMXU\´ 

 
,QWKHH[SHGLWHGKHDULQJ(PSOR\HHWHVWLILHGDERXWKHUVSRUWVUHODWHGFRQFXVVLRQLQ 

 DFNQRZOHGJLQJ WKDW VKH VXIIHUHG IURP WKH ³FODVVLF FRQFXVVLRQ V\PSWRPV RI 
GL]]LQHVV QDXVHD    IDWLJXH >DQG@ IRJJLQHVV´  6KH WHVWLILHG WKDW VKH FRQWLQXHV WR 
H[SHULHQFHYHUWLJRQDXVHDDQGPLJUDLQHVDQGWKDWVKHUHPDLQVRIIZRUNEHFDXVHRIKHU 
FRQGLWLRQ 
 

)ROORZLQJ WKH H[SHGLWHG KHDULQJ WKH WULDO FRXUW IRXQG (PSOR\HH ZDV OLNHO\ WR 
SUHYDLO DW WULDO LQ SURYLQJ FDXVDWLRQ RI KHU LQMXU\ DQG LQ SURYLQJ KHU HQWLWOHPHQW WR 
RQJRLQJ PHGLFDO EHQHILWV DQG WHPSRUDU\ GLVDELOLW\ EHQHILWV  7KH WULDO FRXUW RUGHUHG 
(PSOR\HUWRSURYLGH(PSOR\HHWKHPHGLFDOWUHDWPHQWUHFRPPHQGHGE\'U6WULFNODQGWR 
SD\ DFFUXHG WHPSRUDU\ GLVDELOLW\ EHQHILWV DQG WR FRQWLQXH SD\LQJ WHPSRUDU\ GLVDELOLW\ 
EHQHILWVXQWLOVKHLVUHOHDVHGWRUHWXUQWRZRUNRUSODFHGDW00,(PSOR\HUKDVDSSHDOHG 

 
6WDQGDUGRI5HYLHZ 

 
7KH VWDQGDUG ZH DSSO\ LQ UHYLHZLQJ D WULDO FRXUW¶V GHFLVLRQ SUHVXPHV WKDW WKH 

FRXUW¶VIDFWXDOILQGLQJVDUHFRUUHFWXQOHVVWKHSUHSRQGHUDQFHRIWKHHYLGHQFHLVRWKHUZLVH 
See 7HQQ &RGH $QQ � F   :KHQ WKH WULDO MXGJH KDV KDG WKH  
RSSRUWXQLW\ WR REVHUYH D ZLWQHVV¶V GHPHDQRU DQG WR KHDU LQFRXUW WHVWLPRQ\ ZH JLYH 
FRQVLGHUDEOH GHIHUHQFH WR IDFWXDO ILQGLQJV PDGH E\ WKH WULDO FRXUW  Madden v. Holland 
Grp. of Tenn., Inc.  6:G   7HQQ   +RZHYHU ³>Q@R VLPLODU 
GHIHUHQFHQHHGEHDIIRUGHGWKHWULDOFRXUW¶VILQGLQJVEDVHGXSRQGRFXPHQWDU\HYLGHQFH´ 
Goodman v. Schwarz Paper Co.1R:6&5:&7HQQ/(;,6DW 
 7HQQ :RUNHUV¶ &RPS 3DQHO -DQ    6LPLODUO\ WKH LQWHUSUHWDWLRQ DQG 
DSSOLFDWLRQRIVWDWXWHVDQGUHJXODWLRQVDUHTXHVWLRQVRIODZWKDWDUHUHYLHZHGde novoZLWK 
QR SUHVXPSWLRQ RI FRUUHFWQHVV DIIRUGHG WKH WULDO FRXUW¶V FRQFOXVLRQV  See Mansell v. 
Bridgestone Firestone N. Am. Tire, LLC  6:G   7HQQ   :H DUH 
DOVR PLQGIXO RI RXU REOLJDWLRQ WR FRQVWUXH WKH ZRUNHUV¶ FRPSHQVDWLRQ VWDWXWHV ³IDLUO\ 
LPSDUWLDOO\ DQG LQ DFFRUGDQFH ZLWK EDVLF SULQFLSOHV RI VWDWXWRU\ FRQVWUXFWLRQ´ DQG LQ D 



 
 

ZD\WKDWGRHVQRWIDYRUHLWKHUWKHHPSOR\HHRUWKHHPSOR\HU7HQQ&RGH$QQ� 
 

 
$QDO\VLV 

 
(PSOR\HU UDLVHV IRXU LVVXHV RQ DSSHDO WZR RI ZKLFK ZH FRPELQH DQG UHVWDWH 

JHQHUDOO\ DV ZKHWKHU WKH WULDO FRXUW HUUHG LQ FRQFOXGLQJ WKDW WKH SUHSRQGHUDQFH RI WKH 
HYLGHQFH VXSSRUWV WKH GHWHUPLQDWLRQ WKDW (PSOR\HH ZRXOG OLNHO\ SUHYDLO DW WULDO LQ 
HVWDEOLVKLQJWKHFRPSHQVDELOLW\RIKHUFODLP,QDGGLWLRQ(PSOR\HUDVVHUWVLWVKRXOGQRW 
EHUHTXLUHGWRSURYLGHDGGLWLRQDOPHGLFDOFDUHRUDGGLWLRQDOWHPSRUDU\GLVDELOLW\EHQHILWV 
DQGWKDWWKHRUGHUIRUDGGLWLRQDOPHGLFDOEHQHILWVLVRQHZLWKZKLFKLWFDQQRWFRPSO\ 

 
$QLQMXUHGZRUNHUKDVWKHEXUGHQRISURRIRQHYHU\HVVHQWLDOHOHPHQWRIKLVRUKHU 

FODLPSee7HQQ&RGH$QQ�Fsee also Buchanan v. Carlex Glass Co. 
1R   71 :UN &RPS $SS %G /(;,6  DW  7HQQ :RUNHUV¶ 
&RPS $SS %G 6HSW     +RZHYHU DW DQ H[SHGLWHG KHDULQJ DQ HPSOR\HH FDQ 
PHHW WKLV EXUGHQ E\ SUHVHQWLQJ VXIILFLHQW HYLGHQFH IURP ZKLFK WKH WULDO FRXUW FDQ  
GHWHUPLQH WKDW WKH LQMXUHG HPSOR\HH ZRXOG OLNHO\ SUHYDLO DW D KHDULQJ RQ WKH PHULWV 
McCord v. Advantage Human Resourcing 1R   71 :UN &RPS 
$SS%G/(;,6DW  7HQQ:RUNHUV¶&RPS$SS%G0DU7KLVEXUGHQ 
RISURRI LV DOHVVHUHYLGHQWLDU\ VWDQGDUGWKDQ WKDWDSSOLFDEOHDW WULDO  +RZHYHU LW³GRHV 
QRWUHOLHYHDQHPSOR\HHRIWKHEXUGHQRISURGXFLQJHYLGHQFHRIDQLQMXU\E\DFFLGHQWWKDW 
DURVHSULPDULO\RXWRIDQGLQWKHFRXUVHDQGVFRSHRIHPSOR\PHQWEXWDOORZVVRPHUHOLHI 
WR EH  JUDQWHG  LI WKDW  HYLGHQFH GRHV  QRW ULVH  WR WKH OHYHO RI  D  µSUHSRQGHUDQFH RI WKH 
HYLGHQFH¶´Buchanan71:UN&RPS$SS%G/(;,6DW 

 
³$Q HPSOR\HU WDNHV DQ HPSOR\HH µDV LV¶ DQG DVVXPHV WKH UHVSRQVLELOLW\ RI WKH 

HPSOR\HHKDYLQJDSUHH[LVWLQJFRQGLWLRQDJJUDYDWHGE\DZRUNUHODWHGLQMXU\WKDWPLJKW 
QRW DIIHFW DQ RWKHUZLVH KHDOWK\ SHUVRQ$Q HPSOR\HU PD\ EH OLDEOH IRU GLVDELOLW\ 
UHVXOWLQJ IURP LQMXULHV VXVWDLQHG E\ DQ HPSOR\HH DULVLQJ RXW RIDQGLQWKH  FRXUVHRI  KLV  
HPSOR\PHQW HYHQWKRXJKLW DJJUDYDWHVDSUHYLRXVFRQGLWLRQZLWKUHVXOWLQJGLVDELOLW\IDU 
JUHDWHUWKDQRWKHUZLVHZRXOGKDYHEHHQWKHFDVH´Mace v. Express Serv.1R 
71:UN&RPS$SS%G/(;,6DW  7HQQ:RUNHUV¶&RPS$SS 
%G -XQH   FLWDWLRQV DQG LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG    %HQHILWVPD\ EH  
RUGHUHGDWDQH[SHGLWHGKHDULQJLIWKHHPSOR\HHFRPHVIRUZDUGZLWKVXIILFLHQWHYLGHQFH 
LQGLFDWLQJDOLNHOLKRRGRISURYLQJDWWULDOWKDWWKHDJJUDYDWLRQDURVHSULPDULO\RXWRIDQG 
LQWKHFRXUVHDQGVFRSHRIHPSOR\PHQWSee7HQQ&RGH$QQ�$ 
 

³,Q HYDOXDWLQJ H[SHUW PHGLFDO RSLQLRQV D WULDO MXGJH PD\ FRQVLGHU DPRQJ RWKHU 
WKLQJV WKH TXDOLILFDWLRQV RI WKH H[SHUWV WKH FLUFXPVWDQFHV RI WKHLU HYDOXDWLRQ WKH 
LQIRUPDWLRQ DYDLODEOH WR WKHP DQG WKH HYDOXDWLRQ RI WKH LPSRUWDQFH RI WKDW LQIRUPDWLRQ 
E\ RWKHU H[SHUWV´  Venable v. Superior Essex, Inc. 1R   71 :UN 
&RPS$SS%G/(;,6DW  7HQQ:RUNHUV¶&RPS$SS%G1RY,WLV 



 
 

JHQHUDOO\ ZLWKLQ WKH GLVFUHWLRQ RI WKH WULDO MXGJH WR GHWHUPLQH ZKLFK PHGLFDO H[SHUW¶V 
RSLQLRQ WR DFFHSW  Sanker v Nacarato Trucks, Inc. 1R   71 :UN 
&RPS$SS %G /(;,6 DW  7HQQ:RUNHUV¶ &RPS $SS %G -XO\  
:HUHYLHZDWULDOFRXUW¶VGHWHUPLQDWLRQRIZKLFKPHGLFDOH[SHUW¶VRSLQLRQWRDFFHSWIRU 
DEXVH RI GLVFUHWLRQ ZKLFK ZLOO RQO\ EH IRXQG LI WKH MXGJH ³DSSOLHG DQ LQFRUUHFW OHJDO 
VWDQGDUG RU UHDFKHG D GHFLVLRQ ZKLFK LV DJDLQVW ORJLF RU UHDVRQLQJ WKDW FDXVHG DQ 
LQMXVWLFH WR WKH SDUW\ FRPSODLQLQJ´  Hubbard v. Sherman-Dixie Concrete, Indus. 1R 
(:&5:&  7HQQ /(;,6  DW  7HQQ :RUNHUV¶ &RPS 
3DQHO2FWLQWHUQDOTXRWDWLRQPDUNVRPLWWHG 
 

+HUH WKH WULDO FRXUW FRQVLGHUHG WKH H[SHUW PHGLFDO SURRI DQG FRQFOXGHG 'U 
.\VHU¶VRSLQLRQZDVPRUHFRQYLQFLQJWKDQ'U*UDKDP¶V7KHWULDOFRXUWQRWHGWKDW'U 
.\VHU H[DPLQHG (PSOR\HH PRUH H[WHQVLYHO\ WKDQ 'U *UDKDP DQG WKDW KH SUDFWLFHV 
SV\FKLDWU\ D ILHOG WKDW WKH DXWKRUL]HG SK\VLFLDQ 'U 6WULFNODQG GHIHUUHG WR IRU 
GHWHUPLQLQJ ERWK (PSOR\HH¶V GDWH RI 00, DQG ZKHWKHU VKH UHWDLQHG DQ\ SHUPDQHQW 
LPSDLUPHQW7KHWULDOFRXUWDOVRQRWHGWKDWERWKH[SHUWVDFNQRZOHGJHGWKDW(PSOR\HH¶V 
SULRUFRQFXVVLRQVPDGHKHUPRUHVXVFHSWLEOHWRVXIIHULQJDVXEVHTXHQWEUDLQLQMXU\DQGD 
SURORQJHGUHFRYHU\ 

 
(PSOR\HH¶V DXWKRUL]HG SK\VLFLDQ 'U 6WULFNODQG SURYLGHG D ZULWWHQ RSLQLRQ 

DGGUHVVLQJ (PSOR\HH¶V GDWH RI 00, DQG KHU SHUPDQHQW LPSDLUPHQW  +RZHYHU KH 
TXDOLILHG KLV RSLQLRQ E\ LQGLFDWLQJ LW ZDV ³ZLWK UHVSHFW WR KHDGDFKH>V@ RQO\´ ZKLOH 
VWDWLQJ LQ KLV UHSRUW WKDW KH ZRXOG GHIHU WR WKH SURIHVVLRQDOV WR ZKRP KH UHIHUUHG 
(PSOR\HH WR GHWHUPLQH ZKHQ VKH DWWDLQHG 00,  0RUHRYHU 'U .\VHU DJUHHG ZLWK 'U 
6WULFNODQG¶VUHIHUUDORI(PSOR\HHWRVSHFLDOLVWVDQGWRDVSHFLILFSURJUDPLGHQWLILHGDV3L 
%HWD 3KL VWDWLQJ KH WKRXJKW WKH UHIHUUDO WR WKH SURJUDP ZDV ³DQ DSSURSULDWH IRUP RI 
WUHDWPHQWIRUWKHLQMXU\WKDW>(PSOR\HH@KDG´ 

 
(PSOR\HU FKRVH QRW WR DXWKRUL]H WUHDWPHQW ZLWK WKH VSHFLDOLVWV WR ZKRP 'U 

6WULFNODQG UHIHUUHG (PSOR\HH DQG QRW WR RIIHU D SDQHO RI VSHFLDOLVWV LQ UHVSRQVH WR WKH 
UHIHUUDOV  $OWKRXJK 'U 6WULFNODQG VWDWHG LQ WKH UHSRUW RI (PSOR\HH¶V ILQDO YLVLW WKDW 
(PSOR\HH ³ZLOO FRQWLQXH WR VHH 'U 6FKZDEHU IRU GL]]LQHVV´ (PSOR\HU GLG QRW DUUDQJH 
DQ\IROORZ XSYLVLW ZLWK HLWKHU'U6FKZDEHU RU 'U6WULFNODQG,QVWHDG (PSOR\HUVHQW 
(PSOR\HH WR 'U *UDKDP IRU DQ HYDOXDWLRQ DQG UHOLHV RQ 'U *UDKDP¶V RSLQLRQ LQ 
DVVHUWLQJWKDW(PSOR\HH¶VV\PSWRPVRUFRPSODLQWVDUHQRWUHODWHGWRWKH)HEUXDU\ 
LQFLGHQW  +RZHYHU 'U *UDKDP¶V GHSRVLWLRQ WHVWLPRQ\ ZDV HTXLYRFDO DW EHVW  +H DQG 
FRXQVHOIRU(PSOR\HUKDGWKHIROORZLQJH[FKDQJH 

 
4 2ND\$VDUHVXOWGLG\RXKDYHDQRSLQLRQDVWRZKHWKHU>(PSOR\HH¶V@ 

V\PSWRPVDQGFRPSODLQWVZHUHSULPDULO\UHODWHGWR±DQGWKDWZRXOGEH 
SHUFHQWRUPRUHFDXVHGE\KHU)HEUXDU\ZRUNSODFHLQFLGHQW" 

 
$ <HDK7KHPDMRULW\RIWKHV\PSWRPVFHUWDLQO\RFFXUUHGDIWHUWKDWWLPH 



 
 

4 2ND\  6R WR FODULI\ ZRXOG LW EH \RXU RSLQLRQ WKDW WKH V\PSWRPV VKH 
ZDVVXIIHULQJIURPFRXOGEHSULPDULO\UHODWHGWRWKHZRUNSODFHLQFLGHQW" 

 
$ <HV 
 
<HW DOPRVW LPPHGLDWHO\ IROORZLQJ WKLV H[FKDQJH 'U *UDKDP WHVWLILHG WKDW WKH 

SK\VLFDO FRQGLWLRQV (PSOR\HH DOOHJHG ZHUH ³XQOLNHO\ WR EH GXH WR >WKH ZRUNSODFH 
LQFLGHQW@´DQGWKDWKHFRXOG³VHHQRUHDVRQ´WKDWWKHPHQWDODQGFRJQLWLYHFRQGLWLRQVRI 
ZKLFK (PSOR\HH FRPSODLQHG ZHUH FRQWLQXLQJ DW WKH WLPH RI KLV H[DPLQDWLRQ  'U 
*UDKDP¶V LQFRQVLVWHQW WHVWLPRQ\ UHJDUGLQJ FDXVDWLRQ UHVXOWHG LQ WKH WULDO FRXUW  
FRQFOXGLQJWKDW'U.\VHU¶VRSLQLRQZDV³PRUHFRQYLQFLQJWKDQ'U*UDKDP¶V´ 
 
 'U.\VHURQWKHRWKHUKDQGWHVWLILHGLQDPDQQHUFRQVLVWHQWZLWK'U6WULFNODQG¶V 
UHSRUWV DQG UHFRPPHQGDWLRQV DQG KH FRQFOXGHG WKDW (PSOR\HH KDG QRW UHDFKHG 00, 
DQG UHTXLUHG IXUWKHU WUHDWPHQW  $V VXFK ZH FRQFOXGH WKDW LW ZDV QRW DQ DEXVH RI 
GLVFUHWLRQIRUWKHWULDOFRXUWWRDFFHSWWKHRSLQLRQRI'U.\VHURYHUWKDWRI'U*UDKDP 
$FFRUGLQJO\LUUHVSHFWLYHRIZKHWKHUWKHSURRIDWWKLVVWDJHRIWKHOLWLJDWLRQLVVXIILFLHQW 
IRU(PSOR\HHWRSUHYDLODWWULDOZHFRQFOXGHWKHSUHSRQGHUDQFHRIWKHHYLGHQFHVXSSRUWV 
WKH WULDO FRXUW¶V LQWHUORFXWRU\ GHWHUPLQDWLRQ WKDW (PSOR\HH LV OLNHO\ WR SUHYDLO LQ 
HVWDEOLVKLQJ WKH FRPSHQVDELOLW\ RI KHU FODLP DW WULDO  /LNHZLVH EDVHG XSRQ 'U 
6WULFNODQG¶V UHIHUUDO RI (PSOR\HH WR VSHFLDOLVWV IRU DGGLWLRQDO WUHDWPHQW DQG KLV WDNLQJ  
(PSOR\HH RXW RI ZRUN XQWLO VKH LV VHHQ E\ VXFK VSHFLDOLVWV ZH FRQFOXGH WKH HYLGHQFH 
VXSSRUWVWKHWULDOFRXUW¶VGHWHUPLQDWLRQWKDW(PSOR\HHLVHQWLWOHGWRWKHPHGLFDOEHQHILWV 
DQGWHPSRUDU\GLVDELOLW\EHQHILWVRUGHUHGE\WKHWULDOFRXUW 
 
 5HO\LQJ RQ 7HQQHVVHH &RGH $QQRWDWHG VHFWLRQ  (  (PSOR\HU 
DUJXHV WKDW EHFDXVH WKH WUHDWLQJ SK\VLFLDQ HQGHG ³DOO DFWLYH PHGLFDO WUHDWPHQW´ 
(PSOR\HH LV FRQFOXVLYHO\ SUHVXPHG WR EH DW 00, DQG WKHUHIRUH LV LQHOLJLEOH IRU 
DGGLWLRQDO WHPSRUDU\ GLVDELOLW\ EHQHILWV  +RZHYHU EHFDXVH (PSOR\HU GLGQRW DXWKRUL]H 
WKHUHIHUUDOVPDGHE\WKHWUHDWLQJSK\VLFLDQ'U6WULFNODQGDQGGLGQRWDXWKRUL]HIROORZ 
XSYLVLWVZLWKHLWKHU'U6WULFNODQGRU'U6FKZDEHULWLVXQFOHDUZKDWLIDQ\DGGLWLRQDO 
QHHGIRUPHGLFDOWUHDWPHQWUHPDLQV'U6WULFNODQGH[SUHVVHGWKHRSLQLRQWKDW(PSOR\HH 
LV DW 00, IRU KHU KHDGDFKHV EXW KH GHIHUUHG WR WKH H[SHUWV WR ZKRP KH UHIHUUHG 
(PSOR\HH WR GHWHUPLQH WKH GDWH RI 00,  $OWKRXJK HTXLYRFDWLQJ DV WR FDXVDWLRQ 'U 
6FKZDEHUDJUHHG(PSOR\HH¶VSK\VLFDOFRQGLWLRQWKDWKHWUHDWHGZDV³SULPDULO\UHODWHGWR 
KHU DOOHJHG )HEUXDU\ >@  ZRUNSODFH LQFLGHQW´  ,PSRUWDQWO\ QHLWKHU WUHDWLQJ 
SK\VLFLDQ ZDV DVNHG IRU RU RIIHUHG DQ RSLQLRQ DGGUHVVLQJ ZKHWKHU DOO DFWLYH PHGLFDO 
WUHDWPHQW RI (PSOR\HH KDG HQGHG  %DVHG RQ (PSOR\HU¶V UHIXVDO WR SURYLGH DGGLWLRQDO 
WUHDWPHQWWKHWULDOFRXUWGHWHUPLQHGLW³FDQQRWFRQFOXGHWKDWDOODFWLYHPHGLFDOWUHDWPHQW 
HQGHG RU WKDW >(PSOR\HH@ UHDFKHG 00,´  :H FRQFOXGH WKH SUHSRQGHUDQFH RI WKH 
HYLGHQFHVXSSRUWVWKHVHGHWHUPLQDWLRQV 
 
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 )LQDOO\ (PSOR\HU DVVHUWV LW FDQQRW FRPSO\ ZLWK WKH WULDO FRXUW¶V RUGHU ³DV DOO 
WUHDWPHQW RUGHUHG KDG HLWKHU DOUHDG\ EHHQ FRPSOHWHG RU FDQQRW EH SULPDULO\ UHODWHG WR 
(PSOR\HH¶VDOOHJHGZRUNSODFHLQMXU\´:HILQGQRPHULWLQWKLVDVVHUWLRQ(PSOR\HH¶V 
DXWKRUL]HGSK\VLFLDQ'U6WULFNODQGPDGHUHIHUUDOVWRVSHFLDOLVWVZKLFK(PSOR\HUIDLOHG 
WR DXWKRUL]H  $Q\ WUHDWPHQW UHFRPPHQGHG E\ DQ DXWKRUL]HG SURYLGHU VHOHFWHG IURP D 
SDQHO LQ DFFRUGDQFH ZLWK VHFWLRQ D LV SUHVXPHG WR EH UHDVRQDEOH DQG 
QHFHVVDU\DQGUHODWHGWRWKHZRUNLQMXU\See7HQQ&RGH$QQ�D+,WLV 
(PSOR\HU¶VEXUGHQWRRYHUFRPHWKLVSUHVXPSWLRQDQGZHDJUHHZLWKWKHWULDOFRXUWWKDW 
(PSOR\HUGLGQRWGRVR 

 
%HIRUH FRQFOXGLQJ ZH QRWH (PSOR\HU¶V DUJXPHQW WKDW WKH WULDO FRXUW HUUHG ³E\ 

IDLOLQJ WR JUDQW (PSOR\HU¶V PRWLRQ IRU OHDYH WR ILOH D 3RVW+HDULQJ %ULHI WR GLVFXVV 
SUHYLRXVO\XQGLVFORVHG PHGLFDO UHFRUGV´  7KH WULDO FRXUW FRQGXFWHG WKH H[SHGLWHG 
KHDULQJRQ2FWREHU2Q1RYHPEHU(PSOR\HUILOHGDPRWLRQUHTXHVWLQJ 
OHDYHWRILOHDSRVWKHDULQJEULHIDQGDQRWLFHRIILOLQJPHGLFDOUHFRUGV%RWKILOLQJVZHUH 
LQUHVSRQVHWRLWVUHFHLSWRIPHGLFDOUHFRUGVDIWHUWKHH[SHGLWHGKHDULQJFRQFOXGHG 

 
,Q WKH WULDO FRXUW¶V 'HFHPEHU   DPHQGHG H[SHGLWHG KHDULQJ RUGHU WKH  

FRXUW QRWHG WKDW (PSOR\HU ILOHG D PRWLRQ WR DGPLW LQWR HYLGHQFH DGGLWLRQDO PHGLFDO 
UHFRUGVDQGWKHFRXUWGHQLHG(PSOR\HU¶VPRWLRQ$OWKRXJK(PSOR\HHILOHGDUHVSRQVH 
UHTXHVWLQJWKDWWKHWULDOFRXUWGHQ\(PSOR\HU¶VPRWLRQWKHUHLVQRLQGLFDWLRQLQWKHUHFRUG 
RULQWKHDPHQGHGH[SHGLWHGKHDULQJRUGHUWKDWWKHWULDOFRXUWUXOHGRQ(PSOR\HU¶VPRWLRQ 
WRILOHDSRVWKHDULQJEULHI:HFRQFOXGHXQGHUWKHVHFLUFXPVWDQFHVWKDWWKHWULDOFRXUW¶V 
IDLOXUHWRUXOHRQWKHPRWLRQZDVKDUPOHVV 

 
&RQFOXVLRQ 

 
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UHTXHVWHGWKHFRXUWDGPLWWKHUHFRUGVLQWRHYLGHQFH 
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