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6KHUU\&UHDVPDQ 'RFNHW1R 
 

Y  6WDWH)LOH1R 

:DYHV,QFHWDO  

$SSHDOIURPWKH&RXUWRI:RUNHUV¶  
&RPSHQVDWLRQ&ODLPV  
'DOH7LSSV-XGJH 

$IILUPHGDQG5HPDQGHG±)LOHG$SULO 

7KLV LQWHUORFXWRU\DSSHDO LQYROYHVDQHPSOR\HHZKRFODLPHGVKHVXIIHUHGSK\VLFDODQG 
SV\FKRORJLFDO LQMXULHV UHVXOWLQJ IURPDQDOWHUFDWLRQZLWKDSDWLHQWZKLOHZRUNLQJDV WKH 
PDQDJHURIDJURXSKRPHIRUDGXOWVZLWKGHYHORSPHQWDOFKDOOHQJHV$VSHUWLQHQWWRWKLV 
DSSHDO WKH HPSOR\HH DOOHJHG WKH DOWHUFDWLRQ DJJUDYDWHG KHU SUHH[LVWLQJ SV\FKLDWULF 
FRQGLWLRQ7KHHPSOR\HUDFFHSWHGWKHHPSOR\HH¶VSK\VLFDOLQMXULHVDVFRPSHQVDEOHEXW 
GHQLHGWKDWWKHQHHGIRUSV\FKLDWULFWUHDWPHQWDURVHSULPDULO\IURPWKHLQFLGHQWDWZRUN 
7KHWULDOFRXUWUXOHGWKHHPSOR\HHPHWKHUEXUGHQRIHVWDEOLVKLQJVKHZRXOGOLNHO\SUHYDLO 
DW WULDO DQG RUGHUHG WKH HPSOR\HU WR SURYLGH D SDQHO RI SV\FKLDWULVWV DQG RQJRLQJ 
WUHDWPHQWUHODWHGWRWKHZRUNLQMXU\7KHHPSOR\HUKDVDSSHDOHG:HDIILUPWKHGHFLVLRQ 
RIWKHWULDOFRXUWDQGUHPDQGWKHFDVH 

3UHVLGLQJ-XGJH0DUVKDOO/'DYLGVRQ,,,GHOLYHUHGWKHRSLQLRQRIWKH$SSHDOV%RDUGLQ 
ZKLFK-XGJH7LPRWK\:&RQQHUDQG-XGJH'DYLG)+HQVOH\MRLQHG 

0LFKDHO:-RQHV1DVKYLOOH7HQQHVVHHIRUWKHHPSOR\HUDSSHOODQW:DYHV,QF 

5 6WHYHQ :DOGURQ 0XUIUHHVERUR 7HQQHVVHH IRU WKH HPSOR\HHDSSHOOHH 6KHUU\ 
&UHDVPDQ 

)DFWXDODQG3URFHGXUDO%DFNJURXQG 

6KHUU\&UHDVPDQ ³(PSOR\HH´ZDV HPSOR\HGE\:DYHV ,QF ³(PSOR\HU´ DV 
WKH PDQDJHU RI D JURXS KRPH IRU DGXOWV ZLWK GHYHORSPHQWDO GLVDELOLWLHV  (PSOR\HH 
DOOHJHGWKDWRQ-DQXDU\VKHVXIIHUHGSK\VLFDODQGSV\FKRORJLFDOLQMXULHVZKHQ 
VKHZDVDVVDXOWHGE\DUHVLGHQWRIWKHKRPH6KHFODLPHGWKDWWKHUHVLGHQWKLWKHUKHDG 



 
 

QHFNDQGDUPVZLWKDWHOHYLVLRQUHPRWH6KHUHSRUWHGWKHLQFLGHQWWRKHUVXSHUYLVRUDQG 
ZDV JLYHQ D SDQHO RI KHDOWKFDUH SURYLGHUV IURP ZKLFK VKH FRXOG VHOHFW D WUHDWLQJ 
SK\VLFLDQ 
 

2Q -DQXDU\   (PSOR\HH UHFHLYHG DXWKRUL]HG WUHDWPHQW IURP 'U /\QQ 
+ROOLGD\DQG'U6DPXHO3HUU\DW9DQGHUELOW8QLYHUVLW\0HGLFDO&HQWHU 'U+ROOLGD\ 
QRWHG(PSOR\HH KDG D KLVWRU\ RI ³DQ[LHW\ DQG FXUUHQW V\PSWRPV DUH VXJJHVWLYH RI 
XQGHUO\LQJ 376'´  'U +ROOLGD\ UHFRPPHQGHG WKDW (PSOR\HH EH SODFHG LQ D ZRUN 
ORFDWLRQ VHSDUDWH IURP WKH SHUVRQ ZKR DVVDXOWHG KHU DQG WKDW VKH UHFHLYH FRXQVHOLQJ 
(PSOR\HH FRQWLQXHG WR IROORZ XS ZLWK 'U +ROOLGD\ ZKR ODWHU UHFRPPHQGHG DQ 
HYDOXDWLRQE\DQHXURSV\FKRORJLVW'U3HUU\OLNHZLVHUHFRPPHQGHG(PSOR\HHEHVHHQ 
E\DQHXURSV\FKRORJLVWDQGPDGHDUHIHUUDOWRDQHXURORJLVW 
 

2Q )HEUXDU\   (PSOR\HH ZDV IRXQG XQFRQVFLRXV DW KHU KRPH DQG ZDV 
WDNHQ E\ DPEXODQFH WR :LOOLDPVRQ 0HGLFDO &HQWHU ZKHUH VKH UHFHLYHG HPHUJHQF\ 
PHGLFDOFDUH IRUDQRYHUGRVHRISUHVFULSWLRQPHGLFDWLRQ 7KHKRVSLWDO¶V UHFRUGV UHIOHFW 
(PSOR\HH ZDV ³RQ PXOWLSOH GLIIHUHQW RWKHU VHGDWLYHV LQFOXGLQJ  GLIIHUHQW 
EHQ]RGLD]HSLQHV7KLVYHU\ZHOOFRXOGEHWKHHWLRORJ\RIWKHV\PSWRPV´(PSOR\HHZDV 
GLVFKDUJHGDIHZGD\VODWHUZLWKDGLDJQRVLVRI³>P@XOWLVXEVWDQFHRYHUGRVHDFFLGHQWDO´ 
(PSOR\HHWHVWLILHGVKHWRRNWKHPHGLFDWLRQV³H[DFWO\DVSUHVFULEHG´ 

 
(PSOR\HU DXWKRUL]HG WUHDWPHQW ZLWK 'U 6XELU 3UDVDG D QHXURORJLVW ZKR 

GLDJQRVHG(PSOR\HHZLWKSRVWWUDXPDWLFKHDGDFKHDQGSRVWFRQFXVVLYHV\QGURPH,QDQ 
2FWREHURIILFHQRWHKHGLDJQRVHGKHUZLWK³376'DJUHHVLJQLILFDQWLVVXHDVN 
FDVH>PDQDJHU@DJDLQIRUSV\FKLDWULFUHIHUUDO´ 

 
7KHUHDIWHU (PSOR\HU VHQW 'U 3UDVDG D TXHVWLRQQDLUH LQ ZKLFK KH ZDV DVNHG WR 

FKHFNDER[LQUHVSRQVHWRWKHIROORZLQJTXHVWLRQ³'R\RXEHOLHYHWKDWWKHHPSOR\PHQW 
FRQWULEXWHG PRUH WKDQ  RI KHU QHHG IRU RQJRLQJ PHGLFDO WUHDWPHQW"´  'U 3UDVDG 
FKHFNHG ³>Q@R´  :KHQ DVNHG ³>Z@KDW LI DQ\ DGGLWLRQDO PHGLFDO WUHDWPHQW ZRXOG EH 
UHTXLUHGWRUHWXUQ>(PSOR\HH@EDFNWRKHUSRVLWLRQ´'U3UDVDGUHVSRQGHG³SV\FKLDWULF 
WUHDWPHQW´,QD-DQXDU\RIILFHQRWHKHVWDWHG³,HQFRXUDJHGKHUWRXVHKHURZQ 
LQVXUDQFHWRVHHNSV\FKLDWULFFDUHDQGFRXQVHOLQJ$6$3´ 

 
(PSOR\HH VXEVHTXHQWO\ VDZ D QHXURSV\FKRORJLVW -DPHV :DONHU 3K'  'U 

:DONHU¶V UHSRUW UHIOHFWV (PSOR\HH¶V ³GLVWUHVV LV VRPHZKDW UHODWHG WR WKH DVVDXOW WKDW 
RFFXUUHGRQ WKH MREEXWDWD ORZHU WKDQOHYHO´ (PSOR\HUDOVRVHQW'U:DONHUD 
TXHVWLRQQDLUH LQZKLFKKHZDV DVNHG WR FKHFNDER[ LQ UHVSRQVH WR WKH VDPHTXHVWLRQ 
³>'@R \RX EHOLHYH WKDW WKH HPSOR\PHQW FRQWULEXWHG PRUH WKDQ  RI KHU QHHG IRU 
RQJRLQJPHGLFDOWUHDWPHQW"´'U:DONHUFKHFNHG³>Q@R´FRPPHQWLQJWKDWWKHQHHGIRU 
WUHDWPHQW ZDV ³>U@HODWHG WR KHU HPSOR\PHQW \HV EXW QRW WKH VSHFLILF DVVDXOW´  'U 
:DONHU¶V DVVHVVPHQW ZDV WKDW (PSOR\HH¶V ³FRPSODLQWV DUH H[FHVVLYH DQG SUREDEO\ DV 
HYHQVKHVWDWHGUHIOHFWDK\VWHULFDOSURFHVVRQKHUSDUW´ 



 
 

(PSOR\HH VRXJKW DQ LQGHSHQGHQW SV\FKLDWULF HYDOXDWLRQ IURP 'U*UHJ .\VHU D 
SV\FKLDWULVW  2Q -XQH   'U .\VHU LVVXHG D OHQJWK\ UHSRUW QRWLQJ WKH YDULRXV 
RSLQLRQVZLWKUHVSHFWWRWKHFDXVHRI(PSOR\HH¶VFRQGLWLRQ'U.\VHUXOWLPDWHO\RSLQHG 
WKDW ³>Z@HUH LW QRW IRU WKLV WUDXPDWLF HYHQW VKH ZRXOG QRW EH VXIIHULQJ KHU FXUUHQW 
SV\FKLDWULFGLIILFXOWLHV´ 'U.\VHUDOVRFRQILUPHGWKHFDXVDO OLQNEHWZHHQ(PSOR\HH¶V 
KRVSLWDOL]DWLRQ IRU WKH ³DFFLGHQWDO QRQLQWHQWLRQDO RYHUGRVH RI VHGDWLYH PHGLFDWLRQ 
SUHVFULEHGIRUKHUZRUN LQMXU\´DQG WKHZRUN LQFLGHQWGHVFULELQJ WKHKRVSLWDOL]DWLRQDV 
³GLUHFWO\ UHODWHG WR KHU WUHDWPHQW IRU KHU ZRUN LQMXU\´  'U .\VHU DVVLJQHG D  
SHUPDQHQWSV\FKLDWULFLPSDLUPHQWUDWLQJ 

 
)LQGLQJ WKDW 'U .\VHU¶V FDXVDWLRQ RSLQLRQ RYHUFDPH WKH SUHVXPSWLRQ RI 

FRUUHFWQHVV DSSOLFDEOH WR WKH DXWKRUL]HG SURYLGHUV WKH WULDO FRXUW FRQFOXGHG WKDW 
(PSOR\HHZDVOLNHO\WRSUHYDLODWWULDODQGRUGHUHG(PSOR\HUWRSD\WKHPHGLFDOH[SHQVHV 
DVVRFLDWHGZLWKKHU)HEUXDU\KRVSLWDOL]DWLRQ7KHFRXUWDOVRRUGHUHG(PSOR\HU 
WR SURYLGH D SDQHO RI SV\FKLDWULVWV DQG DXWKRUL]HRQJRLQJ PHGLFDO FDUH IRU(PSOR\HH¶V 
SV\FKLDWULF LQMXU\ WR WKH H[WHQW LW ZDV FDXVDOO\ UHODWHG WR KHU -DQXDU\   ZRUN 
LQMXU\(PSOR\HUKDVDSSHDOHG 

 
6WDQGDUGRI5HYLHZ 

 
7KH VWDQGDUG ZH DSSO\ LQ UHYLHZLQJ D WULDO FRXUW¶V GHFLVLRQ SUHVXPHV WKDW WKH 

FRXUW¶VIDFWXDOILQGLQJVDUHFRUUHFWXQOHVVWKHSUHSRQGHUDQFHRIWKHHYLGHQFHLVRWKHUZLVH 
See 7HQQ &RGH $QQ � F   :KHQ WKH WULDO MXGJH KDV KDG WKH  
RSSRUWXQLW\ WR REVHUYH D ZLWQHVV¶V GHPHDQRU DQG WR KHDU LQFRXUW WHVWLPRQ\ ZH JLYH 
FRQVLGHUDEOHGHIHUHQFH WR IDFWXDO ILQGLQJVPDGHE\ WKH WULDO FRXUW Madden v. Holland 
Grp. of Tenn., Inc.  6:G   7HQQ   +RZHYHU ³>Q@R VLPLODU 
GHIHUHQFHQHHGEHDIIRUGHGWKHWULDOFRXUW¶VILQGLQJVEDVHGXSRQGRFXPHQWDU\HYLGHQFH´ 
Goodman v. Schwarz Paper Co.1R:6&5:&7HQQ/(;,6DW 
 7HQQ :RUNHUV¶ &RPS 3DQHO -DQ    6LPLODUO\ WKH LQWHUSUHWDWLRQ DQG 
DSSOLFDWLRQRIVWDWXWHVDQGUHJXODWLRQVDUHTXHVWLRQVRIODZWKDWDUHUHYLHZHGde novoZLWK 
QR SUHVXPSWLRQ RI FRUUHFWQHVV DIIRUGHG WKH WULDO FRXUW¶V FRQFOXVLRQV  See Mansell v. 
Bridgestone Firestone N. Am. Tire, LLC 6:G   7HQQ   :H DUH 
DOVR PLQGIXO RI RXU REOLJDWLRQ WR FRQVWUXH WKH ZRUNHUV¶ FRPSHQVDWLRQ VWDWXWHV ³IDLUO\ 
LPSDUWLDOO\ DQG LQ DFFRUGDQFHZLWK EDVLF SULQFLSOHV RI VWDWXWRU\ FRQVWUXFWLRQ´ DQG LQ D 
ZD\WKDWGRHVQRWIDYRUHLWKHUWKHHPSOR\HHRUWKHHPSOR\HU7HQQ&RGH$QQ� 
 

 
$QDO\VLV 

 
$ 

 
$PHQWDOLQMXU\LVGHILQHGDV³DORVVRIPHQWDOIDFXOWLHVRUDPHQWDORUEHKDYLRUDO 

GLVRUGHU´  7HQQ &RGH $QQ �      7R TXDOLI\ DV FRPSHQVDEOH D 



 
 

PHQWDO LQMXU\ PXVW DULVH ³SULPDULO\ RXW RI D FRPSHQVDEOH SK\VLFDO LQMXU\ RU DQ 
LGHQWLILDEOH ZRUNUHODWHG HYHQW UHVXOWLQJ LQ D VXGGHQ RU XQXVXDO PHQWDO VWLPXOXV´  Id. 
&DVHV IRFXVLQJRQ WKH ODWWHUFDWHJRU\PDNHFOHDU WKDW  WKH LQMXU\PXVW VWHPIURPDQ 
LGHQWLILDEOHVWUHVVIXOZRUNUHODWHGHYHQWSURGXFLQJDVXGGHQPHQWDOVWLPXOXVDQG WKH 
HYHQW PXVW EH XQXVXDO FRPSDUHG WR WKH RUGLQDU\ VWUHVV RI WKH ZRUNHU¶V MRE  Ireton v. 
Horizon Mental Health Mgmt. LLC1R(6&5:&7HQQ/(;,6 
DW7HQQ:RUNHUV¶&RPS3DQHO-DQ 

 
+RZHYHUQRWDOOPHQWDOLQMXULHVDUHFRPSHQVDEOH)RUH[DPSOHD³SV\FKRORJLFDO 

RUSV\FKLDWULF UHVSRQVHGXH WR WKH ORVVRIHPSOR\PHQWRUHPSOR\PHQWRSSRUWXQLWLHV´ LV 
QRWFRPSHQVDEOH7HQQ&RGH$QQ� 6LPLODUO\WKHDJJUDYDWLRQRIDSUH 
H[LVWLQJ PHQWDO FRQGLWLRQ LV QRW FRPSHQVDEOH ³XQOHVV LW FDQ EH VKRZQ WR D UHDVRQDEOH 
GHJUHHRIPHGLFDOFHUWDLQW\WKDWWKHDJJUDYDWLRQDURVHSULPDULO\RXWRIDQGLQWKHFRXUVH 
DQGVFRSHRIHPSOR\PHQW´7HQQ&RGH$QQ�$ 

 
 ,Q WKLV FDVH (PSOR\HU DUJXHV WKDW WKH WULDO FRXUW HUUHG LQ ILQGLQJ 'U .\VHU¶V 
RSLQLRQUHEXWWHGWKHSUHVXPSWLRQRIFRUUHFWQHVVDWWDFKHGWRWKHRSLQLRQVRIWKHDXWKRUL]HG 
SURYLGHUV'UV3UDVDGDQG:DONHU$FFRUGLQJWR(PSOR\HU'U.\VHU¶V³RQHWLPH,0( 
LQFRUSRUDWLQJ WKH WHVWLQJ DQGRSLQLRQV RI WKH DXWKRUL]HG WUHDWLQJ VSHFLDOLVWV DQG PHUHO\ 
RSLQLQJDFRQWUDU\RSLQLRQ´ZDVLQVXIILFLHQWWRUHEXWWKHSUHVXPSWLRQ 
 
 ,W LV ZHOOHVWDEOLVKHG WKDW D ³WULDO MXGJH KDV WKH GLVFUHWLRQ WR GHWHUPLQH ZKLFK 
WHVWLPRQ\ WR DFFHSW ZKHQ SUHVHQWHG ZLWK FRQIOLFWLQJ H[SHUW RSLQLRQV´  Payne v. UPS 
1R06&5:&7HQQ/(;,6DW  7HQQ:RUNHUV¶&RPS 
3DQHO'HF:KHQWKHUHDUHFRQIOLFWLQJPHGLFDORSLQLRQVDVLQWKLVFDVH³WKH 
WULDOMXGJHPXVWREYLRXVO\FKRRVHZKLFKYLHZWREHOLHYH,QGRLQJVR>WKHWULDOMXGJH@LV 
DOORZHG DPRQJ RWKHU WKLQJV WR FRQVLGHU WKH TXDOLILFDWLRQV RI WKH H[SHUWV WKH 
FLUFXPVWDQFHVRIWKHLUH[DPLQDWLRQWKHLQIRUPDWLRQDYDLODEOHWRWKHPDQGWKHHYDOXDWLRQ 
RI WKH LPSRUWDQFH RI WKDW LQIRUPDWLRQ E\ RWKHU H[SHUWV´  Orman v. Williams Sonoma, 
Inc.  6:G   7HQQ  :KHQ RQH RI WKRVH H[SHUWV LV DQ DXWKRUL]HG 
WUHDWLQJSK\VLFLDQWKDWH[SHUW¶VRSLQLRQKDVDSUHVXPSWLRQRIFRUUHFWQHVVRQWKHLVVXHRI 
FDXVDWLRQ7HQQ&RGH$QQ�( 
 

%DVHG RQ RXU UHYLHZ RI WKH UHFRUG ZH FDQQRW FRQFOXGH WKH WULDO FRXUW HUUHG LQ 
ILQGLQJ 'U .\VHU¶V RSLQLRQ WR EH PRUH SHUVXDVLYH WKDQ WKDW RI 'U 3UDVDG  )LUVW 'U 
.\VHU LV D SV\FKLDWULVW ZKLOH 'U 3UDVDG LV D QHXURORJLVW  *LYHQ WKDW (PSOR\HH¶V 
FRQGLWLRQ HQWDLOV SV\FKLDWULF LVVXHV WKH WULDO FRXUW DFWHG ZLWKLQ LWV GLVFUHWLRQ LQ JLYLQJ 
PRUHZHLJKWWR'U.\VHU¶VRSLQLRQRQSV\FKLDWULFPDWWHUV 

 
6HFRQG 'U .\VHU FRQVLGHUHG (PSOR\HH¶V SV\FKLDWULF KLVWRU\ LQ GHWDLO \HW VWLOO 

FRQFOXGHGWKDWKHUV\PSWRPVZHUHPRUHWKDQILIW\SHUFHQWFDXVHGE\WKHDVVDXOWDWZRUN 
6SHFLILFDOO\ 'U .\VHU VWDWHG ³>(PSOR\HH@ KDV D ORQJVWDQGLQJ KLVWRU\ RI WUDXPDWLF 
YLFWLPL]DWLRQDQGPHQWDOLQVWDELOLW\&RQVLGHULQJDOOFDXVHVLWLVFOHDUWKDWWKHDVVDXOW 



 
 

LQ TXHVWLRQ FDXVHG D GHWHULRUDWLRQ DQG DJJUDYDWLRQ RI KHU XQGHUO\LQJ GHSUHVVLRQ 
DQ[LHW\>@DQGSRVW>@WUDXPDWLFV\PSWRPV´ 

 
7KLUG WKH WULDO FRXUW FRUUHFWO\ REVHUYHG WKDW 'U .\VHU XQOLNH 'U 3UDVDG 

³FRPSUHKHQVLYHO\ GRFXPHQWHG KLV HYDOXDWLYH SURFHVV DQG WKH LQIRUPDWLRQ KH 
FRQVLGHUHG´  )XUWKHU WKH FRXUW SURSHUO\ QRWHG WKDW HDFK GRFWRU KDG FRPSDUDEOH 
LQIRUPDWLRQDYDLODEOHWRWKHPDOWKRXJKQHLWKHUSK\VLFLDQDGGUHVVHGWKHRWKHU¶VFDXVDWLRQ 
RSLQLRQ:HFDQQRWFRQFOXGHWKDWHLWKHURIWKHVHILQGLQJVLVHUURU 

 
)RXUWKWKHWULDOFRXUWSURSHUO\FRQVLGHUHGDQGIRXQGFUHGLEOHWKHXQFRQWURYHUWHG 

WHVWLPRQ\RI(PSOR\HHDQGKHU VLVWHUZKLFK VXSSRUWHG 'U.\VHU¶V FKDUDFWHUL]DWLRQRI 
WKH FKDQJH LQ (PSOR\HH¶V SRVWDFFLGHQW FRQGLWLRQ DV FRPSDUHG WR KHU SUHH[LVWLQJ 
SV\FKLDWULF FRQGLWLRQ  ,W LV XQGLVSXWHG WKDW (PSOR\HH VXIIHUHG IURP DQ[LHW\ DQG 
GHSUHVVLRQEHIRUHWKHDVVDXOWEXW³FRSHGHYHU\GD\ILQH´SULRUWRWKHZRUNLQFLGHQW7KH 
WULDOFRXUWGHWHUPLQHG'U.\VHU¶VHYDOXDWLRQFRUURERUDWHG(PSOR\HH¶VWHVWLPRQ\WKDW³DW 
WKH WLPH RI KHU ZRUN LQMXU\ VKH ZDV PHQWDOO\ VWDEOH DQG IXQFWLRQLQJ ZHOO´  $Q  
HPSOR\HH¶V OD\ WHVWLPRQ\ DORQJ ZLWK FRUURERUDWLYH H[SHUW WHVWLPRQ\ PD\ FRQVWLWXWH 
DGHTXDWHHYLGHQFHRIPHGLFDOFDXVDWLRQLamb v. KARM Thrift Stores, LLC1R 
71:UN&RPS$SS%G/(;,6DW  7HQQ:RUNHUV¶&RPS$SS 
%G-XO\ 

 
$FFRUGLQJO\ZHFDQQRWFRQFOXGHWKDWWKHHYLGHQFHSUHSRQGHUDWHVDJDLQVWWKHWULDO 

FRXUW¶VILQGLQJVWKDW'U.\VHU¶VRSLQLRQUHEXWWHGWKHSUHVXPSWLRQRIFRUUHFWQHVVDWWDFKHG 
WR'U3UDVDG¶VRSLQLRQDQGWKDW'U.\VHU¶VRSLQLRQVKRXOGEHJLYHQPRUHZHLJKW 

 
% 

 
(PSOR\HU DOVR DVVHUWV WKDW LW VKRXOG QRW EH KHOG UHVSRQVLEOH IRU WKH PHGLFDO 

H[SHQVHV DVVRFLDWHG ZLWK (PSOR\HH¶V KRVSLWDOL]DWLRQ VWHPPLQJ IURP KHU RYHUGRVH RI 
SUHVFULEHGPHGLFDWLRQ $FFRUGLQJ WR(PSOR\HU(PSOR\HHZDVQHJOLJHQW LQ WKHXVHRI 
KHU PHGLFDWLRQV RU RYHUGRVHG LQWHQWLRQDOO\  7KH WULDO FRXUW IRXQG (PSOR\HU¶V SRVLWLRQ 
ZDV³XQVXSSRUWHGE\DQ\SURRI´:HDJUHH 

 
,W LV XQGLVSXWHG WKDW(PSOR\HH ZDV SUHVFULEHG VHYHUDO PHGLFDWLRQV IRU KHUZRUN  

LQMXU\DQGDVWKHWULDOFRXUWIRXQGWKHPHGLFDOUHFRUGVLGHQWLILHGWKHSUREOHPFDXVLQJWKH 

 
 :LWK UHVSHFW WR 'U :DONHU¶V RSLQLRQV WKH WULDO FRXUW IRXQG ³'U :DONHU  LV D SV\FKRORJLVW QRW D  
SK\VLFLDQ DQG WKXV KDV QR VWDWXWRU\ DXWKRULW\ WR JLYH D FDXVDWLRQ RSLQLRQ´  :H DJUHH  :KLOH 
SV\FKRORJLVWVPD\EHWUHDWLQJSURYLGHUVLQVRPHFLUFXPVWDQFHV7HQQHVVHH&RGH$QQRWDWHGVHFWLRQ 
K RQO\DSK\VLFLDQPD\UHQGHUDFDXVDWLRQRSLQLRQ7HQQHVVHH&RGH$QQRWDWHGVHFWLRQ 
'  See also Gates v. Jackson Appliance Co. 1R :6&:&0&9  7HQQ 
/(;,6DW  7HQQ:RUNHUV¶&RPS3DQHO-XQH ³7KLVSDQHOLVPLQGIXORIWKHGHFLVLRQV 
ZKLFK UHTXLUH H[SHUW PHGLFDO HYLGHQFH DQG QRW WKDW RI D SV\FKRORJLVW WR HVWDEOLVK FDXVDWLRQ DQG 
SHUPDQHQF\RIDPHQWDOLQMXU\´ 



 
 

RYHUGRVH DV GXSOLFDWLYH SUHVFULSWLRQV IURP YDULRXV SURYLGHUV  0RUHRYHU (PSOR\HH 
WHVWLILHGZLWKRXWFRQWUDGLFWLRQWKDWVKHWRRNWKHPHGLFDWLRQVDVSUHVFULEHGDQGWKDWVKH 
GLG QRW DWWHPSW WR KDUP KHUVHOI  $OVR 'U .\VHU SURYLGHG KLV RSLQLRQ DV WR KHU 
³QRQLQWHQWLRQDO RYHUGRVH RI VHGDWLYH PHGLFDWLRQ ZKLFK ZDV SUHVFULEHG IRU KHU ZRUN 
LQMXU\´VWDWLQJWKDWKHU³DGPLVVLRQWRWKHKRVSLWDO>ZDV@GLUHFWO\UHODWHGWRKHUWUHDWPHQW 
IRU KHU ZRUN LQMXU\´  *LYHQ WKHVH FLUFXPVWDQFHV WKH WULDO FRXUW SURSHUO\ GLUHFWHG 
(PSOR\HU WRSD\(PSOR\HH¶VKRVSLWDOELOOV SeeRogers v. Shaw6:G 
7HQQ ³>$@OOWKHPHGLFDOFRQVHTXHQFHVDQGVHTXHODHWKDWIORZIURPWKHSULPDU\ 
LQMXU\DUHFRPSHQVDEOH´ 

 
& 

(PSOR\HH UHTXHVWV WKDW ZH GLUHFW WKH WULDO FRXUW WR FRQVLGHU KHU UHTXHVW IRU 
DWWRUQH\¶VIHHVDQGH[SHQVHVZKHQWKHFDVHKDVFRQFOXGHG,WLVXQQHFHVVDU\IRUXVWRGR 
VRKRZHYHU DV WKH UHFRUG UHIOHFWV WKH WULDO FRXUWKDV DOUHDG\ DGYLVHG WKHSDUWLHV WKDW LW 
LQWHQGVWRDGGUHVVWKHLVVXHDWWKHDSSURSULDWHWLPHZKLFKLQPRVWFDVHVZLOOEHZKHQWKH 
OLWLJDWLRQKDVUXQLWVFRXUVHSee Thompson  v. Comcast Corp.1R 
71 :UN &RPS $SS %G /(;,6  7HQQ :RUNHUV¶ &RPS $SS %G -DQ   
Andrews v. Yates Servs., LLC1R71:UN&RPS$SS%G/(;,6 
DW  7HQQ:RUNHUV¶&RPS$SS%G0D\,QDQ\HYHQWZHFRQFOXGHLW 
LVSUHPDWXUHIRUXVWRDGGUHVVWKHLVVXHRIDWWRUQH\¶VIHHVDQGH[SHQVHV 
 

&RQFOXVLRQ 
 

 )RUWKHIRUHJRLQJUHDVRQVZHKROGWKDWWKHHYLGHQFHGRHVQRWSUHSRQGHUDWHDJDLQVW 
WKH WULDO FRXUW¶V GHFLVLRQ  $FFRUGLQJO\ WKH WULDO FRXUW¶V GHFLVLRQ LV DIILUPHG LQ DOO 
UHVSHFWVDQGWKHFDVHLVUHPDQGHG 



7(11(66((%85($82):25.(56¶&203(16$7,21 
:25.(56¶&203(16$7,21$33($/6%2$5' 

6KHUU\&UHDVPDQ  'RFNHW1R 
  
Y 6WDWH)LOH1R 
  
:DYHV,QFHWDO   

    
  

$SSHDOIURPWKH&RXUWRI:RUNHUV¶   
&RPSHQVDWLRQ&ODLPV   
'DOH7LSSV-XGJH    

&(57,),&$7(2)6(59,&( 

, KHUHE\ FHUWLI\ WKDW D WUXH DQG FRUUHFW FRS\ RI WKH $SSHDOV %RDUG¶V GHFLVLRQ LQ WKH 
UHIHUHQFHGFDVHZDVVHQWWRWKHIROORZLQJUHFLSLHQWVE\WKHIROORZLQJPHWKRGVRIVHUYLFH 
RQWKLVWKHWKGD\RI$SULO 
1DPH &HUWLILHG 

0DLO 
)LUVW &ODVV 
0DLO 

9LD 
)D[ 

)D[ 
1XPEHU 

9LD 
(PDLO 

6HQWWR 

56WHYHQ:DOGURQ     ; DUOHQHVPLWK#FRPFDVWQHW 
0LFKDHO:-RQHV     ; PMRQHV#ZLPEHUO\ODZVRQFRP 
'DOH7LSSV-XGJH     ; 9LD(OHFWURQLF0DLO 
.HQQHWK06ZLW]HU 
&KLHI-XGJH 

    ; 9LD(OHFWURQLF0DLO 

3HQQ\6KUXP&OHUN 
&RXUWRI:RUNHUV¶ 
&RPSHQVDWLRQ&ODLPV 

    ; 3HQQ\3DWWHUVRQ6KUXP#WQJRY 

-HDQHWWH%DLUG
'HSXW\&OHUN:RUNHUV¶&RPSHQVDWLRQ$SSHDOV%RDUG 
)UHQFK/DQGLQJ'U6WH% 
1DVKYLOOH71 
7HOHSKRQH 
(OHFWURQLF0DLO:&$SSHDOV&OHUN#WQJRY 

-HDQHWWH%DLUG 


