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7RUH\$QGUHZV 'RFNHW1R 

Y  6WDWH)LOH1R 

<DWHV6HUYLFHV//&HWDO  

$SSHDOIURPWKH&RXUWRI:RUNHUV¶  
&RPSHQVDWLRQ&ODLPV  
'DOH7LSSV-XGJH 

$IILUPHGDQG&HUWLILHGDV)LQDO±)LOHG0D\ 

7KHHPSOR\HHVRXJKWDWWRUQH\V¶IHHVDQGH[SHQVHVDVDUHVXOWRIWKHHPSOR\HU¶VDOOHJHG 
ZURQJIXO GHQLDO RI WKH HPSOR\HH¶V FODLP IRU EHQHILWV SXUVXDQW WR 7HQQHVVHH &RGH 
$QQRWDWHG VHFWLRQ G %   ,Q DQ ³$JUHHG 6WLSXODWLRQ´ WKH SDUWLHV 
DFNQRZOHGJHG WKH HPSOR\HH¶V HQWLWOHPHQW WR FHUWDLQ SHUPDQHQW GLVDELOLW\ EHQHILWV DQG 
DJUHHG WKH HPSOR\HH ³KDV WKH ULJKW WR VHHN DGGLWLRQDO EHQHILWV DW WKH FRQFOXVLRQRI WKH 
>LQLWLDO@ FRPSHQVDWLRQSHULRG´ 7KHUHDIWHU WKH HPSOR\HH ILOHG D ³UHQHZHGPRWLRQ´ IRU 
DWWRUQH\V¶IHHVDQGH[SHQVHVDQGDUJXHG³µZURQJIXOO\GHQLHV¶VKRXOGEHLQWHUSUHWHGVXFK 
WKDWDQHPSOR\HUZKRKDVGHQLHGEHQHILWVPXVWSD\IRUDWWRUQH\¶VIHHVH[SHQVHV 
RQFHDIDYRUDEOHGHFLVLRQRIHPSOR\HHEHQHILWVKDVEHHQLVVXHGDEVHQWVRPHFRPSHOOLQJ 
UHDVRQWRWKHFRQWUDU\´ ,QUHVSRQVH WKHHPSOR\HUDUJXHGWKDW³ZURQJIXO´PHDQVPRUH 
WKDQ D PHUH PLVWDNH RU HUURU DQG LQ DQ\ HYHQW WKH FRXUW VKRXOG QRW DGGUHVV WKH 
HPSOR\HH¶V FODLP IRU DWWRUQH\V¶ IHHV DQG H[SHQVHV SULRU WR WKH FRQFOXVLRQ RI WKH FDVH 
7KH WULDO FRXUW GHQLHG WKH HPSOR\HH¶V PRWLRQ IRU DWWRUQH\V¶ IHHV DQG H[SHQVHV 
FRQFOXGLQJWKDW³µZURQJIXOO\¶LQWKLVFRQWH[WUHTXLUHVPRUHWKDQWKHPHUHH[LVWHQFHRID 
GHQLDO´ DQG ³UHTXLUHV DW DPLQLPXP D ILQGLQJ WKDW WKH HPSOR\HU¶V GHQLDO ODFNHGJRRG 
FDXVH´8SRQFDUHIXOFRQVLGHUDWLRQRIWKHUHFRUGZHDIILUPWKHWULDOFRXUW¶VGHFLVLRQRQ 
RWKHUJURXQGVDQGFHUWLI\WKHFRPSHQVDWLRQRUGHUDVILQDO 

-XGJH7LPRWK\:&RQQHUGHOLYHUHGWKHRSLQLRQRIWKH$SSHDOV%RDUGLQZKLFK3UHVLGLQJ 
-XGJH0DUVKDOO/'DYLGVRQ,,,MRLQHG-XGJH'DYLG)+HQVOH\FRQFXUUHGVHSDUDWHO\ 

6DPXHO%*DUQHU-U3XODVNL7HQQHVVHHIRUWKHHPSOR\HHDSSHOODQW7RUH\$QGUHZV 

-RKQ55XFNHU-U0XUIUHHVERUR7HQQHVVHHIRUWKHHPSOR\HUDSSHOOHH<DWHV6HUYLFHV 
//& 



 
 

)DFWXDODQG3URFHGXUDO%DFNJURXQG 
 

7RUH\ $QGUHZV ³(PSOR\HH´ DQ DVVHPEO\ OLQH ZRUNHU HPSOR\HG E\ <DWHV 
6HUYLFHV //& ³(PSOR\HU´ DOOHJHG DQ LQMXU\ WR KLV EDFN RQ -XO\    ZKLOH  
LQVWDOOLQJZLQGRZVLQFDUGRRUV (PSOR\HU LQLWLDOO\DFFHSWHG WKHFODLPDVFRPSHQVDEOH 
DQGSURYLGHGDSDQHORISK\VLFLDQV+RZHYHU(PSOR\HUGHQLHGDGGLWLRQDOEHQHILWVDIWHU 
UHFHLYLQJ D PHGLFDO RSLQLRQ IURP WKH DXWKRUL]HG SK\VLFLDQ LQGLFDWLQJ (PSOR\HH¶V 
FRQGLWLRQGLGQRWDULVHSULPDULO\RXWRIKLVHPSOR\PHQW(PSOR\HHVRXJKWWUHDWPHQWRQ 
KLV RZQ DQG REWDLQHG D PHGLFDO RSLQLRQ WKDW KLV LQMXU\ DURVH SULPDULO\ RXW RI KLV 
HPSOR\PHQW  )ROORZLQJ DQ H[SHGLWHG KHDULQJ WKH WULDO FRXUW DFFHSWHG WKH RSLQLRQ RI 
(PSOR\HH¶V SK\VLFLDQ IRXQG (PSOR\HH ZDV OLNHO\ WR SUHYDLO DW WULDO DQG RUGHUHG 
WHPSRUDU\GLVDELOLW\DQGDGGLWLRQDOPHGLFDOEHQHILWV7KDWGHFLVLRQZDVQRWDSSHDOHG 

 
7KHUHDIWHU(PSOR\HHILOHGDPRWLRQIRUDWWRUQH\V¶IHHVDQGH[SHQVHV5HO\LQJRQ 

7HQQHVVHH &RGH $QQRWDWHG VHFWLRQ G% (PSOR\HH DVVHUWHG (PSOR\HU 
GHQLHG EHQHILWV ³DEVHQW >D@ YDOLG EDVLV´ DQG WKXV ³ZURQJIXOO\ GHQLHG´ KLV FODLP 
(PSOR\HURSSRVHGWKHPRWLRQDQGQRWHGVHFWLRQ GZDVVLOHQWDVWRZKHQD 
GHWHUPLQDWLRQ RI DWWRUQH\V¶ IHHV DQG FRVWV VKRXOG EH PDGH  ,W DUJXHG IHHV DQG FRVWV 
VKRXOGEHGHWHUPLQHGDWWKHHQGRIWKHFDVHUDWKHUWKDQLQWKHPLGVWRIWKHOLWLJDWLRQ,Q 
GHQ\LQJ(PSOR\HH¶VPRWLRQWKHWULDOFRXUWGLGQRWH[SOLFLWO\DGGUHVVWKHPHDQLQJRIWKH 
SKUDVH³ZURQJIXOO\GHQLHV´DVXVHGLQVHFWLRQG% EXWIRXQG(PSOR\HU¶V 
DFWLRQV ZHUH UHDVRQDEOH XQGHU WKH FLUFXPVWDQFHV  7KH FRXUW H[SODLQHG WKDW ³>L@W LV 
XQUHDOLVWLF WR H[SHFW >(PSOR\HU@ WR FRQWLQXH WR SURYLGH EHQHILWV RQFH WKH DXWKRUL]HG 
GRFWRURSLQHGWKHLQMXU\ZDVQRWZRUNUHODWHGDQGLWZRXOGEHLQHTXLWDEOHWRSXQLVKLWIRU 
REVHUYLQJ WKH VWDWXWRU\ SUHVXPSWLRQ RI FRUUHFWQHVV RI WKDW RSLQLRQ´  2Q DSSHDO ZH 
YDFDWHGWKHWULDOFRXUW¶VRUGHUDQGUHPDQGHGWKHFDVHFRQFOXGLQJ³WKHEHWWHUSUDFWLFHLVWR 
UHVROYH>DWWRUQH\V¶IHHGLVSXWHV@DIWHUWKHOLWLJDWLRQKDVUXQLWVFRXUVHDQGWKHSDUWLHVDQG 
WKH FRXUW QR ORQJHU IDFH XQFHUWDLQWLHV RYHU IXWXUH GHYHORSPHQWV´  Andrews v. Yates 
Servs., LLC1R71:UN&RPS$SS%G/(;,6DW  7HQQ 
:RUNHUV¶&RPS$SS%G0D\ :HIXUWKHUFDXWLRQHGDJDLQVW³DGMXGLFDWLQJ 
GLVSXWHVRYHUDWWRUQH\¶VIHHVDQGH[SHQVHVLQSLHFHPHDOIDVKLRQDVWKHFDVHZLQGVLWVZD\ 
WKURXJKWKHOLWLJDWLRQSURFHVV´Id.DW 

 
$IWHU WKH FDVH ZDV UHPDQGHG WKH SDUWLHV HQWHUHG LQWR DQ ³$JUHHG 6WLSXODWLRQ´ 

LQGLFDWLQJ ³(PSOR\HH¶V FODLPHG LQMXU\ LV FRPSHQVDEOH DQG >KH@ LV HQWLWOHG WR UHFHLYH 
SHUPDQHQW SDUWLDO GLVDELOLW\ EHQHILWV´ EDVHG RQ WKH FDOFXODWLRQ GHVFULEHG LQ 7HQQHVVHH 
&RGH$QQRWDWHGVHFWLRQ $ ,QDGGLWLRQWKHSDUWLHVDJUHHG³(PSOR\HHKDV 
WKH ULJKW WR VHHN DGGLWLRQDO EHQHILWV DW WKH FRQFOXVLRQ RI WKH >LQLWLDO@ FRPSHQVDWLRQ 

 
:HGLGQRWIRUHFORVHWKHSRVVLELOLW\RIDQDZDUGRIDWWRUQH\V¶IHHVDQGH[SHQVHVSULRUWRWKHFRQFOXVLRQ 
RI WKH FDVH LQ DOO LQVWDQFHV ³DV HDFK FDVH PXVW EH HYDOXDWHG EDVHG RQ WKH SDUWLFXODU FLUFXPVWDQFHV 
SUHVHQWHG´Id.DW 
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SHULRG´ 7KHSDUWLHVDOVRDVNHG WKHFRXUW WR VFKHGXOHDQDGGLWLRQDOKHDULQJ WRDGGUHVV 
(PSOR\HH¶VFODLPIRUDWWRUQH\V¶IHHVDQGH[SHQVHV,QKLVUHQHZHGPRWLRQIRUDWWRUQH\V¶ 
IHHVDQGH[SHQVHV(PSOR\HHDUJXHG³µZURQJIXOO\GHQLHV¶VKRXOGEHLQWHUSUHWHGVXFKWKDW 
DQHPSOR\HUZKRKDVGHQLHGEHQHILWVPXVWSD\IRUDWWRUQH\¶VIHHVH[SHQVHVRQFHD 
IDYRUDEOHGHFLVLRQRIHPSOR\HHEHQHILWVKDVEHHQLVVXHGDEVHQWVRPHFRPSHOOLQJUHDVRQ 
WRWKHFRQWUDU\´,QUHVSRQVH(PSOR\HUDUJXHGWKDWWKHZRUG³ZURQJIXO´DVXVHGLQWKH 
VWDWXWHPHDQVPRUHWKDQDPHUHPLVWDNHRUHUURUDQGLQDQ\HYHQWWKHFRXUWVKRXOGQRW 
DGGUHVV(PSOR\HH¶VFODLPIRUDWWRUQH\V¶IHHVSULRUWRWKHFRQFOXVLRQRIWKHFDVH7KHWULDO 
FRXUW GHQLHG (PSOR\HH¶V PRWLRQ IRU DWWRUQH\V¶ IHHV DQG H[SHQVHV FRQFOXGLQJ WKDW 
³µZURQJIXOO\¶ LQ WKLV FRQWH[W UHTXLUHV PRUH WKDQ WKH PHUH H[LVWHQFH RI D GHQLDO´ DQG 
³UHTXLUHV DW D PLQLPXP D ILQGLQJ WKDW WKH HPSOR\HU¶V GHQLDO ODFNHG JRRG FDXVH´ 
(PSOR\HHKDVDSSHDOHG 

 
6WDQGDUGRI5HYLHZ 

 
7KH VWDQGDUG ZH DSSO\ LQ UHYLHZLQJ D WULDO FRXUW¶V GHFLVLRQ SUHVXPHV WKDW WKH 

FRXUW¶VIDFWXDOILQGLQJVDUHFRUUHFWXQOHVVWKHSUHSRQGHUDQFHRIWKHHYLGHQFHLVRWKHUZLVH 
See 7HQQ &RGH $QQ � F   +RZHYHU WKH LQWHUSUHWDWLRQ DQG 
DSSOLFDWLRQRIVWDWXWHVDQGUHJXODWLRQVDUHTXHVWLRQVRIODZWKDWDUHUHYLHZHGde novoZLWK 
QR SUHVXPSWLRQ RI FRUUHFWQHVV DIIRUGHG WKH WULDO FRXUW¶V FRQFOXVLRQV  See Mansell v. 
Bridgestone Firestone N. Am. Tire, LLC 6:G   7HQQ   :H DUH 
DOVR PLQGIXO RI RXU REOLJDWLRQ WR FRQVWUXH WKH ZRUNHUV¶ FRPSHQVDWLRQ VWDWXWHV ³IDLUO\ 
LPSDUWLDOO\ DQG LQ DFFRUGDQFHZLWKEDVLF SULQFLSOHV RI VWDWXWRU\ FRQVWUXFWLRQ´ DQG LQ D 
ZD\WKDWGRHVQRWIDYRUHLWKHUWKHHPSOR\HHRUWKHHPSOR\HU7HQQ&RGH$QQ� 
 
 

$QDO\VLV 
 
 7KH SHUWLQHQW VWDWXWH LQ WKLV FDVH 7HQQHVVHH &RGH $QQRWDWHG VHFWLRQ  
GSURYLGHVLQSDUW 
 

,Q DGGLWLRQ WR DWWRUQH\V¶ IHHV SURYLGHG IRU LQ WKLV VHFWLRQ WKH FRXUW RI 
ZRUNHUV¶ FRPSHQVDWLRQ FODLPV PD\ DZDUG UHDVRQDEOH DWWRUQH\V¶ IHHV DQG 
UHDVRQDEOH FRVWV LQFOXGLQJ UHDVRQDEOH DQG QHFHVVDU\ FRXUW UHSRUWHU 
H[SHQVHVDQGH[SHUWZLWQHVVIHHVIRUGHSRVLWLRQVDQGWULDOVLQFXUUHGZKHQ 
WKHHPSOR\HU 
 
 
 

 
7KLVVWLSXODWLRQFXOPLQDWHGLQDVHWWOHPHQWDJUHHPHQWWKDWZDVDSSURYHGE\WKHWULDOFRXUWRQ)HEUXDU\ 
 



 
 

% :URQJIXOO\ GHQLHV D FODLP E\ ILOLQJ D WLPHO\ QRWLFH RI 
GHQLDORUIDLOVWRWLPHO\LQLWLDWHDQ\RIWKHEHQHILWVWRZKLFK 
WKHHPSOR\HHLVHQWLWOHGXQGHUWKLVFKDSWHULQFOXGLQJPHGLFDO 
EHQHILWV XQGHU �  RU WHPSRUDU\ RU SHUPDQHQW 
GLVDELOLW\ EHQHILWV XQGHU �  LI WKH ZRUNHUV¶ 
FRPSHQVDWLRQ MXGJHPDNHVD ILQGLQJ WKDWVXFKEHQHILWVZHUH 
RZHGDWDQH[SHGLWHGKHDULQJRUFRPSHQVDWLRQKHDULQJ 

 
$V ZH  KDYH QRWHG SUHYLRXVO\ WKH OHJLVODWXUH GLG QRW GHILQH  WKH SKUDVH ³ZURQJIXOO\ 
GHQLHV´ZKHQLWHQDFWHGVHFWLRQG%See Thompson v. Comcast Corp.1R 
71:UN&RPS$SS%G/(;,6DW  7HQQ:RUNHUV¶&RPS 
$SS%G-DQ 'DYLGVRQ-FRQFXUULQJ,QGHHGRWKHUFRXUWVLQRWKHUFRQWH[WV 
KDYH LQWHUSUHWHG WKH ZRUG ³ZURQJIXO´ LQ PDQ\ GLIIHUHQW ZD\V UDQJLQJ IURP  ³D PHUH  
PLVWDNHRU LQDGYHUWHQFH WRXQUHDVRQDEOHQHVVRU ODFNRIJRRGFDXVH WREDGIDLWKRUHYHQ 
PDOLFH´Id.DW  'DYLGVRQ-FRQFXUULQJ7KXVLQFRQVWUXLQJWKHODQJXDJHRIWKLV 
VWDWXWH LQ LWV IRUP DSSOLFDEOH WR WKLV FDVH ZH KDYH RQO\ QRPLQDO JXLGDQFH DV WR WKH 
PHDQLQJRIWKHSKUDVH³ZURQJIXOO\GHQLHV´ 
 
 +RZHYHU GXULQJ WKH  OHJLVODWLYH VHVVLRQ WKH *HQHUDO $VVHPEO\ DPHQGHG 
7HQQHVVHH&RGH$QQRWDWHGVHFWLRQGZKLFKQRZUHDGVDVIROORZV 
 

,Q DGGLWLRQ WR DWWRUQH\V¶ IHHV SURYLGHG IRU LQ WKLV VHFWLRQ WKH FRXUW RI 
ZRUNHUV¶ FRPSHQVDWLRQ FODLPV PD\ DZDUG UHDVRQDEOH DWWRUQH\V¶ IHHV DQG 
UHDVRQDEOH FRVWV LQFOXGLQJ EXW QRW OLPLWHG WR UHDVRQDEOH DQG QHFHVVDU\ 
FRXUW UHSRUWHU H[SHQVHVDQGH[SHUWZLWQHVV IHHV IRUGHSRVLWLRQVDQG WULDOV  
LQFXUUHGZKHQWKHHPSOR\HU 
 
 
 

% :URQJIXOO\GHQLHV D FODLP RUZURQJIXOO\ IDLOV WR WLPHO\ 
LQLWLDWHDQ\RI WKHEHQHILWV WRZKLFK WKHHPSOR\HH LVHQWLWOHG 
XQGHU WKLV FKDSWHU LQFOXGLQJPHGLFDOEHQHILWVXQGHU� 
WHPSRUDU\RUSHUPDQHQWGLVDELOLW\EHQHILWVXQGHU� 
 RU GHDWK EHQHILWV XQGHU �  LI WKH ZRUNHUV¶ 
FRPSHQVDWLRQ MXGJH PDNHV D ILQGLQJ WKDW WKH EHQHILWV ZHUH 
RZHGDWDQH[SHGLWHGKHDULQJRUFRPSHQVDWLRQKHDULQJ For 
purposes of this subdivision (d)(1)(B), “wrongfully” means 
erroneous, incorrect, or otherwise inconsistent with the law 
or facts 

 
3XE &K  +% 6%  WK *HQHUDO $VVHPEO\ 7HQQ $SU   
HPSKDVLVDGGHG:KLOHWKLVUHFHQWO\HQDFWHGDPHQGPHQWDSSOLHVRQO\WRZRUNLQMXULHV 
RFFXUULQJRQRUDIWHU$SULOZHORRNWRWKHQHZVWDWXWHDVSHUVXDVLYHDXWKRULW\LQ 



 
 

HYLQFLQJ WKH *HQHUDO $VVHPEO\¶V RULJLQDO LQWHQW  See, e.g. Fretwell v. Chaffin  
6:G   7HQQ  KROGLQJ WKDW ZKLOH D VWDWXWRU\ DPHQGPHQW ZDV QRW 
UHWURDFWLYHLWZDV³GHFODUDWRU\RIWKHRULJLQDOOHJLVODWLYHLQWHQW´Washington Cnty. Sch. 
Sys. v. City of Johnson City1R(&2$5&97HQQ$SS/(;,6 
DW  7HQQ&W$SS'HF ³>:@KHQDQDO\]LQJOHJLVODWLYHLQWHQWZH 
PD\ YLHZ D VXEVHTXHQW QRQUHWURDFWLYH DPHQGPHQW DV µGHFODUDWRU\ RI WKH RULJLQDO 
OHJLVODWLYH LQWHQW¶ See Sneed v. City of Red Bank6:G 7HQQ´ 
*LYHQWKDWWKLVDPHQGPHQWLVWKHOHJLVODWXUH¶VonlyH[SUHVVLRQRIWKHLQWHQGHGPHDQLQJRI 
WKHSKUDVH³ZURQJIXOO\GHQLHV´ LQ WKHFRQWH[WRI VHFWLRQG %ZHFRQVLGHU WKLV 
GHILQLWLRQLQDVVHVVLQJ(PSOR\HH¶VFODLPIRUDWWRUQH\V¶IHHVDQGH[SHQVHVLQWKHSUHVHQW 
FDVH 
 
 +HUHWKHWULDOFRXUWGHWHUPLQHGWKDW³ZURQJIXOO\´LQWKHFRQWH[WRIVHFWLRQ 
G% DV LW ZDV WKHQ ZULWWHQ ³UHTXLUHV DW D PLQLPXP D ILQGLQJ WKDW WKH 
HPSOR\HU¶VGHQLDOODFNHGJRRGFDXVH´2QWKLVSRLQWZHUHVSHFWIXOO\GLVDJUHH7KHUHLV 
QRWKLQJ LQ WKH ODQJXDJH RI WKH VWDWXWH VXSSRUWLQJ D FRQFOXVLRQ WKDW DQ HPSOR\HH PXVW 
VKRZ³ODFNRIJRRGFDXVH´LQVHHNLQJDWWRUQH\V¶IHHVDQGH[SHQVHVIRUDZURQJIXOGHQLDO 
RI D FODLP  ,QVWHDG  ZH FRQFOXGH WKDW  WKH  SKUDVH ³ZURQJIXOO\ GHQLHV´ DV XVHG LQ 
7HQQHVVHH &RGH $QQRWDWHG VHFWLRQG%  UHTXLUHV D ILQGLQJ WKDW DQ 
HPSOR\HU¶V GHQLDO ZDV HUURQHRXV LQFRUUHFW RU RWKHUZLVH LQFRQVLVWHQW ZLWK WKH ODZ RU  
IDFWVWRVXSSRUWDFODLPIRUUHDVRQDEOHDWWRUQH\V¶IHHVDQGH[SHQVHV 
 

+RZHYHUWKDWDQDO\VLVZKHQDSSOLHGWRWKHIDFWVRIWKHSUHVHQWFDVHGRHVQRWHQG 
WKHLQTXLU\:HPXVWDOVRGHWHUPLQHDWZKDWSRLQWLQWLPHDWULDOFRXUWLVWRFRQVLGHUWKH 
LQFRUUHFWQHVVRIDQHPSOR\HU¶VGHFLVLRQWRGHQ\DFODLP,QDQDO\]LQJWKLVLVVXHZHILUVW 
QRWHWKDWDWULDOFRXUW¶VGHFLVLRQWRDZDUGDWWRUQH\V¶IHHVDQGH[SHQVHVSXUVXDQWWRVHFWLRQ 
 GLVGLVFUHWLRQDU\7KHVWDWXWHSURYLGHVWKDWDWULDOFRXUW³mayDZDUGUHDVRQDEOH 
DWWRUQH\V¶ IHHV DQG    FRVWV´ XQGHU WKH FLUFXPVWDQFHV GHOLQHDWHG DERYH  7HQQ &RGH 
$QQ�G  HPSKDVLVDGGHG  ,QPerdue v. Green Branch Mining Co. 
6:G 7HQQ WKH7HQQHVVHH6XSUHPH&RXUWDGGUHVVHGDVLPLODU VWDWXWH WKDW 
DXWKRUL]HGWULDOFRXUWVWRFRPPXWHSHULRGLFSD\PHQWVRIZRUNHUV¶FRPSHQVDWLRQEHQHILWV 
WRRQHRUPRUHOXPSVXPSD\PHQWV7KHVWDWXWHLQTXHVWLRQ7HQQHVVHH&RGH$QQRWDWHG 
VHFWLRQ D DOVRXVHG WKH ZRUG ³PD\´ LQ DXWKRUL]LQJ D WULDO FRXUW WR FRPPXWH 
VXFKSD\PHQWV7KH6XSUHPH&RXUWFRQFOXGHGWKDW³>W@KLVVWDWXWHYHVWVGLVFUHWLRQLQWKH 
WULDO FRXUW WR SHUPLW RU UHIXVH OXPSVXP FRPPXWDWLRQ´  Id. DW    7KH &RXUW DOVR  
FRQFOXGHGWKDW³WKHGLVFUHWLRQWKXVYHVWHGLQWKHWULDOMXGJHLVQRWDEVROXWHEXWLVDMXGLFLDO 
RQH>@ZKLFK LV UHYLHZDEOH LQ WKH DSSHOODWHFRXUWV DQGPD\EH UHYHUVHG LI WKH DSSHOODWH 
FRXUWILQGVWKDWWKHGHFLVLRQRIWKHWULDOFRXUWZDVDQDEXVHRIMXGLFLDOGLVFUHWLRQ´Id.see 
also Steppach v. Thomas6:G 7HQQ&W$SS ³7KHZRUGµPD\¶ 
XVHGLQDVWDWXWHRUGLQDULO\FRQQRWHVGLVFUHWLRQRUSHUPLVVLRQDQGZLOOQRWEHWUHDWHGDVD 
ZRUGRIFRPPDQG´7KXVZHFRQFOXGHWKHXVHRIWKHZRUG³PD\´LQ7HQQHVVHH&RGH 
$QQRWDWHGVHFWLRQG YHVWVWKHWULDOFRXUWZLWKGLVFUHWLRQWRDZDUGRUQRWWR 



 
 

DZDUGDWWRUQH\V¶IHHVDQGH[SHQVHVSXUVXDQWWRWKLVVHFWLRQDQGZHZLOOUHYLHZDQ\VXFK 
GHFLVLRQXQGHUDQDEXVHRIGLVFUHWLRQVWDQGDUG 
 
 1H[W WKH VWDWXWH VWDWHV D WULDO FRXUW PD\ DZDUG UHDVRQDEOH DWWRUQH\V¶ IHHV DQG 
H[SHQVHV³ZKHQWKHHPSOR\HU>Z@URQJIXOO\GHQLHVDFODLP´7HQQ&RGH$QQ� 
G   :H FRQFOXGH WKDW WKHSODLQ DQG RUGLQDU\PHDQLQJ RI WKLV ODQJXDJH ZKHQ 
UHDGLQWKHFRQWH[WRIWKHVWDWXWHDVDZKROHVXSSRUWVDFRQFOXVLRQWKDWDWULDOFRXUWPD\ 
FRQVLGHU ZKHWKHU DQ HPSOR\HU¶V GHFLVLRQ WR GHQ\ D FODLP ZDV HUURQHRXV LQFRUUHFW RU 
RWKHUZLVH LQFRQVLVWHQW ZLWK WKH ODZ RU IDFWV at the time the denial decision was made 
7KXV LW LVZLWKLQD WULDOFRXUW¶VGLVFUHWLRQWRFRQVLGHUDQHPSOR\HU¶VGHFLVLRQWRGHQ\D 
FODLPLQOLJKWRIHYLGHQFHRURWKHULQIRUPDWLRQUHDVRQDEO\DYDLODEOHWRWKHHPSOR\HUDWWKH 
WLPHWKHFODLPZDVGHQLHG0RUHRYHUVXFKDGHWHUPLQDWLRQLVIDFWGHSHQGHQWDQGZHGR 
QRWLQWHQGWRVXJJHVWWKHUHLVDEULJKWOLQHWHVWGHILQLQJWKHSDUDPHWHUVRIVXFKDGHFLVLRQ 
,QVWHDGDWULDOFRXUWPD\FRQVLGHUWKHIDFWVDQGFLUFXPVWDQFHVRIHDFKLQGLYLGXDOFDVHWR 
DVVHVV ZKHWKHU DQ HPSOR\HU¶V GHFLVLRQ WR GHQ\ D FODLP ZDV LQFRUUHFW HUURQHRXV RU 
RWKHUZLVHLQFRQVLVWHQWZLWKWKHODZRUIDFWVDWWKHWLPHWKHGHFLVLRQZDVPDGH 
 
 ,QWKHSUHVHQWFDVH WKHWULDOFRXUWFRQFOXGHG(PSOR\HUZDVFRUUHFW LQUHO\LQJRQ 
WKHDXWKRUL]HG WUHDWLQJSK\VLFLDQ¶VFDXVDWLRQRSLQLRQ WRGHQ\(PSOR\HH¶VFODLPLQ OLJKW 
RI  WKH SUHVXPSWLRQ RI FRUUHFWQHVV DIIRUGHG WKH DXWKRUL]HG WUHDWLQJ SK\VLFLDQ¶V 
RSLQLRQ DQG   WKH DEVHQFH RI DQ\ RWKHU FRQWUDU\ PHGLFDO RSLQLRQ DYDLODEOH WR 
(PSOR\HUDW WKDW WLPHRI WKHGHQLDOGHFLVLRQ 7KXVZHFRQFOXGH WKH WULDOFRXUWGLGQRW 
DEXVH LWV GLVFUHWLRQ LQ GHQ\LQJ (PSOR\HH¶V FODLP IRU DGGLWLRQDO DWWRUQH\V¶ IHHV DQG 
H[SHQVHVXQGHUWKHVHFLUFXPVWDQFHVDVWKHGHFLVLRQWRGHQ\WKHFODLPZDVQRWHUURQHRXV 
LQFRUUHFWRURWKHUZLVHLQFRQVLVWHQWZLWKWKHODZRUIDFWVDWWKHWLPH(PSOR\HUPDGHWKH 
GHFLVLRQ 
 
,QXVLQJWKHZRUG³HPSOR\HU´LQWKLVRSLQLRQZHLQFOXGHDXWKRUL]HGUHSUHVHQWDWLYHVRIDQHPSOR\HUDV 
ZHOO DV DXWKRUL]HG UHSUHVHQWDWLYHV RI DQ HPSOR\HU¶V ZRUNHUV¶ FRPSHQVDWLRQ LQVXUHU RU DGMXVWLQJ HQWLW\ 
See7HQQ&RGH$QQ� ³>WKHWHUPHPSOR\HU@VKDOOLQFOXGHWKHHPSOR\HU¶VLQVXUHU´ 
 
(PSOR\HHFRQWHQGVWKDWDWWRUQH\V¶IHHVDQGH[SHQVHVVKRXOGEHDZDUGHG³ZKHQHYHUDQHPSOR\HUGHQLHV 
D FODLP DQG D FRPSHQVDWLRQ MXGJH later determines on the merits that the claim should have been 
allowed´ (PSKDVLVDGGHG6HFWLRQG FRXOGKDYHHDVLO\EHHQGUDIWHGWRLQFOXGHVXFKDQ 
H[SDQVLYHVWDQGDUGEXWLWZDVQRW 
 
7HQQ&RPS5 5HJV VWDWHVDQHPSOR\HUVKDOOPDNHLQLWLDOGHFLVLRQVRQ 
FRPSHQVDELOLW\ ZLWKLQ ILIWHHQ GD\V RI UHFHLSW RI QRWLFH RI WKH DFFLGHQW  :H FDXWLRQ WKDW DQ HPSOR\HU 
VKRXOG QRW LQWHQWLRQDOO\ IDLO WR REWDLQ DQG FRQVLGHU LQIRUPDWLRQ UHDVRQDEO\ DYDLODEOH DW WKH WLPH D 
FRPSHQVDELOLW\ GHFLVLRQ LV PDGH RU IDLO WR FRQVLGHU QHZ LQIRUPDWLRQ WKDW EHFRPHV DYDLODEOH DIWHU WKH 
LQLWLDOGHFLVLRQLVPDGH7KXVLQHYDOXDWLQJDQHPSOR\HH¶VFODLPIRUDWWRUQH\V¶IHHVDQGH[SHQVHVDWULDO 
FRXUW PD\ FRQVLGHU QRW RQO\ LQIRUPDWLRQ UHDVRQDEO\ DYDLODEOH WR DQ HPSOR\HU DW WKH WLPH WKH GHQLDO 
GHFLVLRQZDVPDGHEXWDOVRSHUWLQHQWDGGLWLRQDOLQIRUPDWLRQRUVXEVHTXHQWHYHQWVWKDWEHDURQWKHGHQLDO 
GHFLVLRQ,QWKHSUHVHQWFDVHIRUH[DPSOHRQFHWKHWULDOFRXUWFRQVLGHUHGWKHH[SHUWPHGLFDOSURRIDQG 
LVVXHG LWV H[SHGLWHG KHDULQJ RUGHU (PSOR\HU¶V GHQLDO GHFLVLRQ ZDV GHHPHG LQFRUUHFW DQG (PSOR\HU 
WKHUHDIWHUFRPSOLHGZLWKWKHWULDOFRXUW¶VRUGHUIRUEHQHILWV 



 
 

&RQFOXVLRQ 
 

 $OWKRXJKZHGLVDJUHHZLWKWKHWULDOFRXUW¶VGHILQLWLRQRI³ZURQJIXOO\´DVXVHGLQ 
7HQQHVVHH &RGH $QQRWDWHG VHFWLRQ G % ZH QHYHUWKHOHVV DIILUP WKH WULDO 
FRXUW¶V GHWHUPLQDWLRQ DQG FHUWLI\ WKH WULDO FRXUW¶V RUGHU GHQ\LQJ (PSOR\HH¶V UHQHZHG 
PRWLRQIRUDWWRUQH\V¶IHHVDQGH[SHQVHVDVILQDO 



 

7(11(66((%85($82):25.(56¶&203(16$7,21 
:25.(56¶&203(16$7,21$33($/6%2$5' 

7RUH\$QGUHZV 'RFNHW1R 

Y  6WDWH)LOH1R 

<DWHV6HUYLFHV//&HWDO  

$SSHDOIURPWKH&RXUWRI:RUNHUV¶  
&RPSHQVDWLRQ&ODLPV  
'DOH7LSSV-XGJH   

&RQFXUULQJ2SLQLRQ±)LOHG0D\ 

'DYLG)+HQVOH\-FRQFXUULQJLQUHVXOWRQO\ 

, DJUHH ZLWK WKH UHVXOW UHDFKHG E\ P\ FROOHDJXHV LQ DIILUPLQJ WKH GHQLDO RI WKH 
HPSOR\HH¶V UHQHZHG PRWLRQ IRU DWWRUQH\V¶ IHHV DQG FRVWV  +RZHYHU , EHOLHYH WKH 
PDMRULW\¶V GHFLVLRQ WR DSSO\ WKHGHILQLWLRQ RI ³ZURQJIXOO\´ WKDW LV LQFOXGHG LQ WKH 
DPHQGPHQW WR 7HQQHVVHH &RGH $QQRWDWHG VHFWLRQ G%  WR WKH VWDWXWH 
DSSOLFDEOHLQWKHLQVWDQWFDVHLVPLVSODFHGDQGXQQHFHVVDU\7KHPDMRULW\HIIHFWLYHO\UH 
ZULWHVSDUWRIWKHDSSOLFDEOHVWDWXWHWRPLUURUWKHUHFHQWDPHQGPHQWWKHUHE\DQQRXQFLQJ 
LWVLQWHUSUHWDWLRQRIWKHDPHQGPHQWLQDGYDQFHRIDFDVHLQZKLFKWKHDPHQGPHQWLV 
DW LVVXH  ,Q P\ RSLQLRQ WKH GHILQLWLRQ RI ³ZURQJIXOO\´ WKDW ZDV DGGHG WR WKH  
DPHQGPHQWLVLQODUJHSDUWDUHVSRQVHWRWKH$SSHDOV%RDUG¶VGHFLVLRQLQThompson v. 
Comcast Corporation 1R   71 :UN &RPS $SS %G /(;,6  
7HQQ:RUNHUV¶&RPS$SS%G-DQDQGGRHVQRWH[SUHVVOHJLVODWLYHLQWHQW 
IRU WKH PDQQHU LQ ZKLFK WKH  VWDWXWH LV WR EH LQWHUSUHWHG  ,Q  P\ YLHZ WKH   
DPHQGPHQWH[SUHVVHVOHJLVODWLYHFRQFHUQVZLWKWKH$SSHDO%RDUG¶VGHFLVLRQLQThompson 
DQGWKH*HQHUDO$VVHPEO\¶VLQWHQWWRGHILQHWKHPHDQLQJRI³ZURQJIXO´UDWKHUWKDQOHDYH 
LWWRWKHFRXUWVWRGHILQHWKHWHUP&RLQFLGHQWDOO\+RXVH%LOOZKLFKSURSRVHGWR 
DPHQGVHFWLRQG%ZDVILOHGIRULQWURGXFWLRQRQ-DQXDU\WKHGD\ 

,QThompson,GLVDJUHHGZLWKWKHPDMRULW\¶VDIILUPDQFHRIWKHDZDUGRIDWWRUQH\V¶IHHVDQGFRVWV$V 
QRWHGLQP\GLVVHQWLWLVP\RSLQLRQWKDWWKHMXGJHVRIWKH&RXUWRI:RUNHUV¶&RPSHQVDWLRQ&ODLPVGR 
QRWKDYHWKHDXWKRULW\WRDZDUGDWWRUQH\V¶IHHVRUFRVWVSURYLGHGIRULQVHFWLRQE  DW 
DQH[SHGLWHGKHDULQJKHOGLQDFFRUGDQFHZLWKVHFWLRQ G   +RZHYHULQWKHLQVWDQWFDVH 
0U$QGUHZV¶PRWLRQIRUDWWRUQH\V¶IHHVDQGFRVWVZDVILOHGORQJDIWHUWKHWULDOFRXUW¶VH[SHGLWHGKHDULQJ 
RUGHUZDVHQWHUHGDQGLVWKHUHIRUHQRWOLPLWHGE\VHFWLRQG 



 
 

IROORZLQJWKHILOLQJRIWKH$SSHDOV%RDUG¶VGHFLVLRQLQThompson +RXVH%LOODV 
ILOHG IRU LQWURGXFWLRQ GLG QRW GHILQH ³ZURQJIXOO\´  $Q DPHQGPHQW WR WKH ELOO GHILQLQJ 
³ZURQJIXOO\´ZDVDGRSWHGDQGSDVVHGRQ0DUFKDQGEHFDPHHIIHFWLYHRQ$SULO 
 
 

,Q Thompson WKH WULDO FRXUW FRQFOXGHG ³WKH ZRUG µZURQJIXOO\¶ >LQ VHFWLRQ 
G%@DSSOLHVWRWKHSKUDVHµIDLOVWRWLPHO\LQLWLDWHDQ\RIWKHEHQHILWVWRZKLFKWKH 
HPSOR\HHLVHQWLWOHGXQGHUWKLVFKDSWHU¶´Id.DW 7KH$SSHDOV%RDUGGLVDJUHHG 
UHDVRQLQJWKDWWKHFRPPDEHWZHHQWKHWZRSKUDVHVLQVHFWLRQG%DQGWKH 
XVHRIWKHZRUG³RU´EHWZHHQWKHWZRSKUDVHV³LQGLFDWHVWKDWWKHVHSKUDVHVDUHVHSDUDWH 
DQGGLVWLQFWDQGWKHZRUGµZURQJIXOO\¶PRGLILHVRQO\WKHILUVWSKUDVH µZURQJIXOO\GHQLHV 
DFODLPE\ILOLQJDWLPHO\QRWLFHRIGHQLDO¶´Id.DW ,QGHHGWKH$SSHDOV%RDUG 
QRWHGLQThompson WKDW³>K@DGWKH*HQHUDO$VVHPEO\LQWHQGHGWKHZRUGµZURQJIXOO\¶WR 
PRGLI\ ERWK SKUDVHV LW FRXOG KDYH HDVLO\ LQFOXGHG WKDW ZRUG WZLFH RU LW FRXOG KDYH 
FUDIWHGWKHVHQWHQFHLQDZD\WKDWDSSOLHGWKHPRGLILHUWRERWKVFHQDULRV´Id.DW ,Q 
WKH SUHVHQW FDVH WKH PDMRULW\ UHOLHV RQ WKH *HQHUDO $VVHPEO\¶V  GHILQLWLRQ RI 
³ZURQJIXOO\´WRLQWHUSUHWWKHSKUDVH³ZURQJIXOO\GHQLHVDFODLPE\ILOLQJDWLPHO\QRWLFH 
RI GHQLDO´ LQ WKH DSSOLFDEOH  VWDWXWH  ,URQLFDOO\ WKH  DPHQGPHQW GHOHWHG WKH 
SURYLVLRQDXWKRUL]LQJDQDZDUGRIDWWRUQH\V¶IHHVDQGFRVWVZKHQDQHPSOR\HUZURQJIXOO\ 
GHQLHVDFODLP³E\ILOLQJDWLPHO\QRWLFHRIGHQLDO´ 

 
+DYLQJ DGRSWHG WKH *HQHUDO $VVHPEO\¶V GHILQLWLRQ RI ³ZURQJIXOO\´ LQ WKH  

DPHQGPHQWDVDSSO\LQJ WR WKHVWDWXWHDSSOLFDEOHKHUH WKHPDMRULW\ WKHQDGGUHVVHV 
WKH SRLQW LQ WLPH WKDW D WULDO FRXUW LV WR ³FRQVLGHU WKH µLQFRUUHFWQHVV¶ RI DQ HPSOR\HU¶V 
GHFLVLRQWRGHQ\DFODLP´,WEHDUVQRWLQJWKDWWKHWHUP³LQFRUUHFWQHVV´GRHVQRWDSSHDULQ 
WKH DSSOLFDEOH VWDWXWH EXW DJDLQ FRPHV IURP WKH  DPHQGPHQW GHILQLQJ 
³ZURQJIXOO\´  ,Q P\ YLHZ WKH DSSURSULDWH VWDUWLQJ SRLQW IRU DQDO\]LQJ WKH DSSOLFDEOH 
VWDWXWH LQ WKH LQVWDQW FDVH LV WKH SRLQW LQ WLPH WKH HPSOR\HU WLPHO\ ILOHG LWV QRWLFH RI 
GHQLDOSee 7HQQ&RGH$QQ�G% 

 
+HUHWKHSDUWLHVGRQRWGLVSXWHWKDWZKHQWKHHPSOR\HUWLPHO\ILOHGLWVQRWLFHRI 

GHQLDO RQO\ RQH PHGLFDO FDXVDWLRQ RSLQLRQ H[LVWHG ZKLFK ZDV WKH RSLQLRQ RI WKH 
DXWKRUL]HG WUHDWLQJ SK\VLFLDQ DQG DV VXFK LV SUHVXPHG WR EH FRUUHFW  See7HQQ&RGH  
$QQ�( 7KHSK\VLFLDQRSLQHGWKDWWKHHPSOR\HH¶VFRQGLWLRQZDV 
QRW SULPDULO\ ZRUNUHODWHG  %DVHG RQ WKDW RSLQLRQ DQG FRQVLVWHQW ZLWK WKH 7HQQHVVHH 
:RUNHUV¶&RPSHQVDWLRQ$FWWKHHPSOR\HUILOHGLWVQRWLFHRIGHQLDO,QP\RSLQLRQWKH 
PDMRULW\QHHGHGRQO\WRFRQVLGHUWKDWWKHHPSOR\HU¶VWLPHO\GHFLVLRQWRILOHLWVQRWLFHRI 
GHQLDOZDVPDGHZKHQDVLQJOHPHGLFDOFDXVDWLRQRSLQLRQH[LVWHGZKLFKZDVE\VWDWXWH 
SUHVXPHG WR EH FRUUHFW  5HVSHFWIXOO\ LW ZDV XQQHFHVVDU\ KHUH LQ P\ YLHZ WR ORRN 
EH\RQG WKDW GHWHUPLQDWLRQ RU WR DGRSW D GHILQLWLRQ IURP WKH  DPHQGPHQW WR 
7HQQHVVHH&RGH6HFWLRQG%DVDSSO\LQJWRWKHDSSOLFDEOHVWDWXWH 
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, KHUHE\ FHUWLI\ WKDW D WUXH DQG FRUUHFW FRS\ RI WKH $SSHDOV %RDUG¶V GHFLVLRQ LQ WKH 
UHIHUHQFHGFDVHZDVVHQWWRWKHIROORZLQJUHFLSLHQWVE\WKHIROORZLQJPHWKRGVRIVHUYLFH 
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