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AGENDA

* Incompetency Determinations

* The Fiduciary Program
* Who Can Become a Fiduciary and Qualifications
* Field Exams: Beneficiaries and Fiduciaries
 Bars, Responsibilities, Fees
* Fund Maintenance, Accounting, and Fund Usage Reports
* Removal, Withdrawal of Fiduciaries, and Misuse of Funds

 Beneficiary Rights
 Supervised Direct Payment

* Funds of Deceased Veterans
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OVERVIEW

"Except as prescribed in this part, a
beneficiary in the fiduciary program is
entitled to the same rights afforded any
other VA beneficiary.

=Generally, a beneficiary has the right to
manage his or her own VA benefits....

« 38 C.F.R. § 13.30
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OVERVIEW —

* However, due to a beneficiary’s injury, disease, or
infirmities of advanced age or by reason of being less than
the age of majority, VA may determine that the beneficiary
is unable to manage his or her benefits without VA
supervision or the assistance of a fiduciary. Or a court with
jurisdiction might determine that a beneficiary is unable to

manage his or her financial affairs.

* Under any of these circumstances, VA will apply the
provisions of this part to ensure that VA benefits are being
used to maintain the well-being of the beneficiary and the

beneficiary’s dependents.

« 38 C.F.R. § 13.30
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INCOMPETENCY

* A “mentally incompetent person” is “one
who because of injury or disease lacks the

mental capacity to contract or to manage
his or her own affairs, including

disbursement of funds without limitation.”
38 C.F.R. § 3.353

* VA is not bound by an outside court’s finding
of incompetency

© 2024 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org



5 NS

INCOMPETENCY

VA MUST consider incompetency when there is:
= Entitlement to benefits
OR

" The potential for the competency decision to impact the
outcome of a determination about entitlement to legacy
service disabled veterans’ insurance

AND

= Qualifying evidence raises a question as to the mental
capacity to contract or to manage Vet’'s own affairs,
including disbursement of funds without limitation

* Manual M21-1, X.ii.6.A.2.a (change date Dec. 15, 2021)
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DISABILITY CASES

* Competency must be addressed in cases where a
mental condition is initially evaluated as totally
disabling or when the total evaluation is continued in a
rating decision, including

 When TDIU is awarded or continued on the basis of a
single mental health disability

* When assighing or continuing a temporary total
evaluation for a mental disability under 38 C.F.R. §
4.29

* Manual M21-1, X.ii.6.A.2.a (change date Dec. 15, 2021)
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DETERMINATIONS

= Determinations of incompetency must be based on
= all evidence of record, and

= a consistent relationship between
= the percentage of disability, and/or
= facts relating to commitment or hospitalization

= Reasonable doubt regarding mental capacity will be
resolved in favor of competency

= A medical opinion will be requested unless there is clear,
convincing evidence that leaves no doubt as to the
person’s incompetency

- 38 C.F.R. § 3.353(c),(d); Manual M21-1, X.ii.6.A.2 (change date Dec. 15, 2021)
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DETERMINATIONS

= Due Process and Notification

= Beneficiaries will be notified of proposed incompetency
determinations and of the right to a hearing

= Notice is not necessary if the beneficiary has been
declared incompetent by a court of competent
jurisdiction or if a guardian has been appointed for the
beneficiary based upon a court finding of incompetency

= |f a hearing is requested, it must be held prior to a
rating decision of incompetency

- 38 C.F.R. § 3.103
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DETERMINATIONS

= Beneficiaries have 60 days from the date of the
proposal to submit evidence against the finding

= Helpful Evidence:
* Info showing beneficiary pay bills on time

* Letter from treating doctor stating beneficiary is mentally
and/or physically competent to manage finances

 Lay statements that beneficiary is financially responsible

e Bank statements

= A final competency decision can be contested with a
supplemental claim, HLR request, or BVA appeal
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PAYMENTS

= When an incompetency or fiduciary determination is
pending, VA employees are directed to:

= Not routinely suspend direct payments to a beneficiary
pending the development of an issue of incompetency or
certification of a fiduciary

= |[f entitlement to benefits has been established but no
payment has been made or if increased benefits are payable,
determine whether or not benefits should be paid directly
pending hub appointment/certification

= When making the determination, consider if delaying payment
of the benefits would cause undue hardship for the beneficiary

* Manual M21-1 X.ii.6.C.2.a (change date July 18, 2015)
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NUMBERS

=In FY 2023, there were 6,422 380

beneficiaries of VA benefits (including SC
compensation, NSC pension, DIC, and survivor’s
pension)

= A total of 104,209 beneficiaries received
services from the VA’s Fiduciary Program

» This accounts for 1.6% of all beneficiaries

(Data from: Annual Benefit Reports at https://www.benefits.va.gov/REPORTS/abr/)
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FIDUCIARIES BY THE NS

NUMBERS

Number of beneficiaries by beneficiary type23

Beneficiary Type Number of Beneficiaries
Veteran 66,050
Surviving spouse 25,580
Adult disabled child 8,014

Minor child24 3,980

Insurance 551

Dependent parent 34

23 Source: Beneficiary and Fiduciary Directory.

24 Includes minors in receipt of one-time insurance awards due to being named a
beneficiary on an insurance policy.

25 Includes any beneficiary who received services from VA's fiduciary program
during FY 2023.

(Data from: Annual Benefit Reports at https://www.benefits.va.gov/REPORTS/abr/)
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FIDUCIARIES BY THE
NUMBERS

e NWILOIP

\

Amount of benefits managed by benefit type2¢6

Benefit Paid

Estimated total
amount paid
annually

Estimated average
individual amount
paid annually

Compensation

$2,071,834,720

$44,446

Veterans Pension

$286,003.055

$18,212

Survivors Pension

$229,233,941

$10,677

Dependency and
Indemnity Compensation

$164,450,287

$15,835

(Data from: Annual Benefit Reports at https://www.benefits.va.gov/REPORTS/abr/)

16
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FIDUCIARIES BY THE % NVILETP
NUMBERS

Year Number of Veterans Number of Percentage of
Receiving Comp and Veterans with Veterans with
Pen Fiduciaries Fiduciaries

2018 5,003,197 107,846 2.20%
2019 5,183,389 104,741 2%
2020 5,081,692 96,004 1.80%
2021 5,420,132 74,035 1.40%
A0z 5,590,981 67,294 1.20%
2023 5,815,561 66,050 1.10%

(Data from: Annual Benefit Reports at https://www.benefits.va.gov/REPORTS/abr/)
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FIDUCIARY HUBS AND NS

RESPONSIBILITIES

i) ke Cne Basic functions of the
Fa):akeland, FL 33804-5211 Fid ucia ry H u b:
" fiduciary promulgation

e Columbia Fiduciary Hub: FIDHUB.VBACMS@va.gov
(Option 1): FL, GA, NC, SC

e Indianapolis Fiduciary Hub:  IND.FIDHUB@va.gov = f i e I d exa m i n at i 0 n

(Option 2): CT, DE, IN, MA, MD, ME, MI, NH, NJ, NY,OH, PA, RI, VT

e Lincoln Fiduciary Hub: FIDINQUIRY.VBALIN@va.gov | p Frocess i 1] g Of ma i I

(Option 3): KS, N SD_TX

Louisville Fiduciary Hub:  FIDHUB.VBALOU@va.g .
v (8::?;:\ Z):'A:‘ztymsljpk, TN, VA, WV D ®Eaccoun t N gs

¢ Milwaukee Fiduciary Hub: EIDHUB.VBAMIW@va.gov

(Option 5): AR, IA, IL, LA, MN, MO, WI =M i suse., an d
4

e Salt Lake City Fiduciary Hub: VBAWA.HUB@va.gov
(Option 6): AK, AZ, CA, CO, HI, ID, MT, NM, NV, OR, UT, WA, WY

=" appeals

Visit us online at www.benefits.va.gov/fiduciary.
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FIDUCIARY APPOINTMENTS

"= The Hub Manager has the authority to appoint a
fiduciary for a beneficiary who:

" Has been rated by VA as being unable to manage his or
her VA benefits,

" Has been determined by a court with jurisdiction as
being unable to manage his or her financial affairs or

" Has not reached the age of majority

= Exception to appointment: Beneficiary is eligible for
Supervised Direct Payment (SDP)

- 38 C.F.R. § 13.100

© 2024 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 19



- S SENINATEQ
AYIFS

ORDER OF PREFERENCE

1. Preference of the beneficiary, if they have the capacity
to state a preference. When they have a legal
guardian, the assumption is they cannot state a
preference.

2. The beneficiary’s spouse

3. A relative who has care or custody of the beneficiary
or his or her funds

4. Any other relative of the beneficiary

5. Friend, acquaintance, or other person willing to serve
as fiduciary for the beneficiary without a fee

© 2024 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 20
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6. The chief officer of a public or private institution in which
the beneficiary receives care or which has custody of the
beneficiary

7. The bonded officer of an Indian reservation, if applicable

8. An individual or entity who has been appointed by a court
with jurisdiction to handle the beneficiary’s affairs

9. An individual or entity who is not willing to serve without a
fee

10. A temporary fiduciary, if necessary

- 38 C.F.R. § 13.100(e)
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BECOMING A FIDUCIARY

" For a family member or friend, submit a request
with the beneficiary’s name and VA file number,
along with your name and contact information,
to the Fiduciary Hub of jurisdiction

=" For a professional fiduciary, submit resume with
a cover letter to VA_Fiduciary@va.gov. Include
name, the name of the organization or business,
and mailing and email addresses.

= https://benefits.va.gov/fiduciary/
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FIELD EXAMS: e NVILSP

BENEFICIARY

An interview with a VA field examiner that is meant to assess:
welfare, physical and mental well-being, environmental and
social conditions, and overall financial situation of the
beneficiary and their dependents

= ability of an adult beneficiary to manage funds, and
= suitability of the proposed fiduciary

Identify a proposed fiduciary
Document income and expenditures for the beneficiary
Ensure VA funds are properly protected, if required

Provide advice and assistance with benefits and needs

*Based upon - visiting the beneficiary’s current residence and face-
face interview of beneficiary and their dependents*

= 38 C.F.R. § 13.120; FPM, I.2.A.2.a
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FIELD EXAMS: % NVILSP

BENEFICIARY

= Scope:

= Collecting and reviewing financial documentation, including
income and expenditure info

" Providing necessary assistance to the beneficiary with issues
affecting current/additional VA benefits, claims, and non-VA
matters that may affect or conflict with VA benefits

= Making appropriate referrals in cases of actual or suspected
physical or mental abuse, neglect, or other harm

" |[nvestigating allegations that a beneficiary’s fiduciary has
engaged in misconduct or misused VA benefits

- 38 C.F.R. § 13.120
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BENEFICIARY

=" Field Exam is waived if the fiduciary is beneficiary’s
family caregiver and VHA status report indicates
beneficiary is in an excellent situation

= Exception to the waiver if the caregiver is:
" misusing funds,
" neglecting beneficiary,

= failed to comply with requirements
of a fiduciary, or

= there is insufficient evidence to determine the well-
being of the beneficiary
« 38 C.F.R. § 13.120
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FIDUCIARY

Prospective Fiduciaries

= 38 U.S.C. § 5507 requires VA to conduct an inquiry or investigation
regarding the fitness of a person to serve as fiduciary for a
beneficiary

Investigations require:

= Proof of identity and relationship to beneficiary, if any

Face-to-face interview with a VA representative

Credit report review

Determination of whether a surety bond is
necessary and ability to acquire such a bond

A criminal background check
« 38 C.F.R. § 13.100 (f)(1)(i-v)
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FIDUCIARY

Expedited Appointments

= Face-to-face interview, criminal background and credit check
may be waived if an expedited appointment would be in the
beneficiary’s interest, and

= the proposed fiduciary is the beneficiary’s parent (natural,
adopted, or step-parent) and the beneficiary is less than the age of
majority, or

= the proposed fiduciary is the beneficiary’s spouse; or

= the annual amount of VA benefits the proposed fiduciary would
manage for the beneficiary does not exceed $5,859.83 (effective
12/1/2023 and adjusted annually)

= 38 C.F.R. § 13.100

Note: the FPM does not list criminal background check as a step that can
be waived and instead cites to 38 U.S.C. § 5507 for requirement that VA
must request one before appointing a fiduciary. FPM 1.2.C.5.i and 2.C.6.a
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FIDUCIARY

Financial Responsibilities

=" |n addition to those responsibilities in VA Form 21P-
4703, Field Examiners must ensure that the fiduciary
is aware of the following:

= estimated beneficiary expenses, regardless of the
benefit amount

= expectations of the fiduciary to

" pudget the expenses considering the beneficiary’s and
their dependent’s needs, and

= prioritize payment of expenses according to the best
interests of the beneficiary and the beneficiary’s
dependents

© 2024 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 28
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FIDUCIARY

Financial Responsibilities (cont’d)

= to the extent possible, allowances should enable the
beneficiary and their dependents to enjoy a standard
of living consistent with those similarly situated, and

= the fiduciary must carefully evaluate the request for
gifts to others and maintain sufficient
documentation to support the approval or denial
of the request

* FPM, 1.2.C.3.a
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FIDUCIARY

Training for Prospective Fiduciaries

" Field Examiners must provide training info regarding
the fiduciary process, including the Fiduciary Guide,
and request they complete Fiduciary Basics (101)
and Acceptable Expenses training modules

" Failure to complete does not disqualify a fiduciary

=" Provide info on Fiduciary Accountings Submission
Tool (FAST) for submission of accountings, fund
usage reports, and VA Form 21P-4703, Fiduciary
Agreement
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FIELD EXAMS

Investigating allegations that a beneficiary’s fiduciary
has engaged in misconduct or misused VA benefits to
include allegations regarding:

i. Theft or misappropriation of funds
ii. Failure to comply with the responsibilities of a fiduciary

iii. Other allegations of inappropriate fund management by a
fiduciary

iv. Other special circumstances which require a visit with or
onsite review of the fiduciary, such as a change in an award
of benefits or benefit status, or non-fiduciary program
matters

- 38 C.F.R. § 13.120
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FIDUCIARY

An individual or entity may not serve as a
fiduciary for a VA beneficiary if they:

1) Misused or misappropriated a beneficiary’s VA
benefits while serving as the beneficiary’s
fiduciary

2) Have been convicted of a felony

. 38 C.F.R. § 13.130 (a)
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FIDUCIARY

Some reasons an individual may not serve as a fiduciary:

" Knowingly violates or refuses to comply with the regs

" |s in a Federal or state agency’s fiduciary, representative
payment, or similar program and unable to manage his
or her own financial affairs

= |s incarcerated, sentenced to home confinement,
released from incarceration to a half-way house, or on
house arrest

= Has been removed as legal guardian by a state court for
misconduct

« See 38 C.F.R. § 13.130 (b) for full list
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FIDUCIARY

Felony offense exception:

= Conviction was more than 10 years preceding the
proposed date of appointment;

= Conviction did not involve fraud, theft, bribery,
embezzlement, identify theft, money laundering, forgery,
abuse or neglect of another person, or any other
financial crime;

= There is no other person or entity who is willing and
qualified to serve; AND

= Hub Manager determines that the nature of the
conviction is such that there is no risk to beneficiary and
is in the beneficiary’s interest

- 38 C.F.R. § 13.130
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FIDUCIARY
RESPONSIBILITIES

= General

* Financial

= Non-financial

= Responsibilities to VA
«38 C.F.R. § 13.140(a)-(d)
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RESPONSIBILITIES

" Financial Responsibilities

" The use of the funds under management only for the
care, support, education, health, and welfare of the
beneficiary and his or her dependents. A fiduciary
may not derive a personal financial benefit from

management or use of the beneficiary’s funds
(exception - fees)

" Protection of the beneficiary’s VA benefits from loss
or diversion

* Maintenance of separate financial accounts

© 2024 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 36
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RESPONSIBILITIES
=" Financial Responsibilities (cont’d)

* Determination and timely payment of the

beneficiary’s just debts and protect from claims of
creditors

* Providing beneficiary with info regarding VA benefit
funds, including fund usage, upon request and a
copy of the annual accounting

» Ensuring that any best-interest determination
regarding the use of funds is consistent with VA
policy
= 38 C.F.R. § 13.140(b)
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RESPONSIBILITIES

= Non-Financial Responsibilities

= Contacting social workers, mental health professionals,
or the beneficiary’s legal guardian regarding the
beneficiary, when necessary

= To the extent possible, ensuring the beneficiary receives
appropriate medical care

= Correcting any discord or uncomfortable living or other
situations when possible

= Acknowledging and addressing any complaints or
concerns of the beneficiary to the best of the fiduciary’s
ability

© 2024 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 38
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RESPONSIBILITIES

= Non-Financial Responsibilities (cont’d)

= Reporting to the appropriate authorities, including any
legal guardian, any type of known or suspected abuse of
the beneficiary

= Maintaining contact with the beneficiary for purposes of
assessing the beneficiary’s capabilities, limitations,
needs, and opportunities

= Being responsive to the beneficiary and ensuring the
beneficiary and his or her legal guardian have the
fiduciary’s current contact info

. 38 C.F.R. § 13.140(c)

© 2024 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 39



FIDUCIARY e NVILSP

RESPONSIBILITIES

= Responsibilities to VA

= Notify the fiduciary hub about any change in the
beneficiary’s circumstances (relocation, serious illness,
etc.)

= Provide documentation or verification of any records
concerning the beneficiary or matters relating to the
fiduciary’s responsibilities w/in 30 days of a VA request

* When necessary, appear before VA for face-to-face
meetings

= Comply with VA policies and procedures
- 38 C.F.R. § 13.140(d)
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SURETY BONDS

= |[f the VA benefit funds that are due and to be paid for the
beneficiary will exceed $25,000 at the time of appointment,
the fiduciary must furnish to the fiduciary hub a corporate
surety bond that is conditioned upon faithful discharge of all
of the responsibilities of a fiduciary prescribed in § 13.140
within 60 days of appointment

= But: Hub Manager can at any time require a bond, regardless
of amount of funds, if it’s in the beneficiary’s best interest:
ex: marginal credit report for the fiduciary or misdemeanor
conviction before or after appointment for any offense listed
in § 13.230(a)(2)(ii)

= Some exceptions listed include spouses and banks
« 38 C.F.R. § 13.230
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Is a fiduciary authorized to collect a
commission on the Vet's payments?

A. No

B. Yes - an amount agreed upon by the Vet and
the fiduciary

C. Yes - a percentage set by law

© 2024 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 42
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ANSWER

" Fiduciaries may be authorized to collect a
commission of up to 4% of a beneficiary’s @
payments for their work under 38 C.F.R. 2
§ 13.220(b)(1)

= VA is not even required to notify Vet that a fiduciary
may be paid a commission from Vet's VA benefits

= Clennan v. Shinseki, 26 Vet. App. 144, 155 (2013)

=" Upon death of a beneficiary, fiduciary may deduct a
reasonable fee for purposes of determining where the
beneficiary’s funds go

» 38 C.F.R. § 13.250(c)
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RESTRICTION ON FEES

" On one-time or retroactive ®Spouse, dependent, or
payment other relative of the
beneficiary can’t receive

® For months in which fees

Fiduciary misused or

misappropriated benefits ®When the fiduciary
receives any other form of
payment in connection
with providing fiduciary
services for that
beneficiary

® Months when the
beneficiary did not receive
a payment

» 38 C.F.R. § 13.22
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MAINTAINED AND USED

" Funds should first be used for basic needs: rent/mortgage,
utilities, or groceries

= Remaining funds should be used for “Best possible living
standard that VA funds will reasonably allow (nhew furniture,
new car, or a vacation)” for beneficiary and their
dependents”

/ Best Possible Living Standard \

Recognizes that beneficiaries in the fiduciary program are entitled
to the same standard of living as any other beneficiary with the
same or similar financial resources, and that the fiduciary program
is not primarily for the purpose of preserving funds for the
beneficiary’s heirs or disbursing funds according to the fiduciary’s
own beliefs, values, preferences, and interests.

« 38 C.F.R. § 13.140(b)(8) /
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HOW FUNDS ARE %% VTG

MAINTAINED AND USED

Investments

= Only if beneficiary or dependents don’t need the benefits for
current maintenance, reasonably foreseeable expenses, or
reasonable improvements in beneficiary’s and dependents’
standard of living

" For the purpose of addressing unforeseen circumstances or
planning for future care needs given the beneficiary’s
disabilities, circumstances, and eligibility for care furnished
by the Gov’'t at Gov’'t expense

" Funds should NOT be conserved based primarily on interest
of beneficiary’s heirs or accounting to the fiduciary’s own
values, preferences, and interests

» 38 C.F.R. § 13.210

. . . 4
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USAGE REPORTS

= Fund Usage Reports: Generally must be filed every 2 years

= Consists of 3 months of all financial statements containing VA
funds for each beneficiary that the fiduciary manages

= May include any supporting documents (receipts, invoices, etc.) that
show irregular purchases so VA can confirm the beneficiary’s funds
are being spent in his or her best interest

= Contains the beginning and ending balances, generally identified by
month, quarter, or year

= Show all transactions including income, expenses, fees, transfers...

= Original, photocopied, or computer-generated statements from the
financial institution’s website that bear the institution’s internet
address, covering the entire accounting period with no signs of
alteration

* FPM, I.6.A
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USAGE REPORTS

Fund Usage Reports - Exceptions

" Fiduciaries who are required to submit an annual accounting
= VA appointed
= spouse fiduciaries, or

= fiduciaries who are the chief officer
= Federal institution, or

= Non-VA facility receiving benefits for a beneficiary residing in the
facility, or

" Fiduciaries who were appointed in Puerto Rico or the
Philippines, and both the beneficiary and fiduciary
permanently reside in Puerto Rico or the Philippines

* FPM, I.6.A.1.c
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USAGE REPORTS

= Annual Accountings must include beginning and ending account
balance, funds managed, and expenses paid from the funds with
originals from the bank for the entire period and 21P-470b

= Annual Accountings are necessary when:

" The amount of VA benefit funds under management for the
beneficiary exceeds $10,000;

" The fiduciary deducts a fee authorized under § 13.220 from the
beneficiary’s account;

* The beneficiary is being paid VA comp benefits at a 100% rating;
or

"= The Hub Manager determines an accounting is necessary to ensure
the fiduciary has properly managed the beneficiary’s funds

- 38 C.F.R. § 13.280
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USAGE REPORTS

9. BACKGROUND INFORMATION

. g
QD Department of Veterans Affairs VA FIDUCIARY'S ACCOUNT Answer the questions below if you are an individual appointed to serve as fiduciary for the beneficiary named on the reverse side of this form.
NAME AND ADDRESS OF FIDUCIARY VA FIDUCIARY HUB The questions pertain to your personal criminal and credit history. Failure to provide a response may impact your ability to serve as a VA fiduciary.
TO You are not required to respond to these questions if you are serving as VA fiduciary in one of the following capacities for the beneficiary named on the
reverse:
~ administrator of a facility
NAME OF VETERAN (First-Mididie-Last) NAME OF BENEFICIARY (If rot veteran VA FILE NUMBER « company or corporation
c- « court-appointed fiduciary who is also appointed by VA
—— — — — 55?_'”9" 1- STATEMENT O_F ACCQQNT ~ | certify that during this accounting period, | have not been convicted of any offense under Federal or State law, which resulted in imprisonment for more
INSTRUCTION St et thiomli T e tor bjeamplencd b hedusiacy;and.: esncd: o e NveI Tauctacy 1 Inby Shope manthl, ACCOUNTING PERIOD than one year. | understand the Department of Veterans Affairs may obtain my criminal background history to verify my response. Initial the box below
amonat where indicated, ic addition to amount for accounting . Atach decailed monthly tinancial (banki starcmants for the |
; R i FROM TO to certify and acknowledge this information.
entire accounting period 1o support the transzctions noted on this accounting.
IMPORTAN L - SEE PRIVACY ACTINFORMALION ON REVERSE, D
TMPORTANT - The fiduciary must account for all funds received on hehalf of the heneficiary as VA fiduciary. representative pavee for SSA benefits, or in any ather
fiduciary capacity. [he fiduciary must keep receipts and other documentation of expenses because VA may need o examine them during the audit of his accounting. i cortifitiat dufing fhis:accounting perod, Taiiiint et onsedebt:wasndb lhesubjeck of cdibciimeciionby:arcreditonant i ncbAle bankruptcy:
1. MONEY RECEIVED SSETS AT END OF PERIOD* To lhe bes1 of my knowledge, no adverse credit information was reported to a credit bureau because | was unable to meet my personal financial
TEM DESCRIPTION AMOUNT TEM DESCRIPTION AMOUNT | the D of Veterans Affairs may obtain my credit history report to verify my response. Initial the box below to certify
and acknowledge this information.
TOTAL AMOUNT OF CHECKING
A TOTAL ESTATE AT BEGINNING OF PERIOD $ A ACCOUNT(S) §
NO. OF MONTHS| MONTHLY AMT. TOTAL AMOUNT OF SAVINGS
AMOUNT B ACCOUNT(S) 10. EXPLANATION OF BACKGROUND INFORMATION (Jf necessary;
)
E ::ESI\EII‘\/I?\D NO. OF MONTHS| MONTHLY AMT. c TOTAL AMOUNT OF
CERTIFICATE(S) OF DEPOSIT
AMOUNT NO. OF MONTHS| MONTHLY AMT. TOTAL PURCHASE PRICE OF
RECEIVED SAVINGS BONDS LISTED ON
C | FROM (Complete reverse for
SOCIAL NO. OF MONTHS| MONTHLY AMT. Joted in this ficld)
SECURITY [0} WERE ADDITIONAL BONDS
RING THIS
D | INTEREST EARNED ON DEPOSITS D AGEOUNTING PERIGo?
Oves [One
£ | AMOUNT RECEIVED FROM OTHER SOURCES T ey
(List in ftems 1E thru 1H) DURING THIS ACCOUNTING
F PERIOD?
G Oves [Ono
H OTHER (List outstanding checks or ofher
& ADD LINES 14 1HRU 110) issues that inpact the toral assets.)
! TOTAL RECEZIV'\E’I%":é:, SLéEt;\‘STI EILZITE E ! : 4 LINE SERIAL NUMBER DATE OF PURCHASE LINE SERIAL NUMBER DATE OF PURCHASE
! ' NO. PURCHASE PRICE NO. PURCHASE PRICE
A ROOM AND NO. OF MONTHS | MONTHLY AMT.
BOARD/RENT s 5. TOTAL ASSETS * o
B CLOTHING (MUST FQUAL ITEM 3) kS
C | ENTERTAINMENT 6. REMARKS (If necded you mav attach additional sheess and key 2 s
D PERSONAL NO. OF MONTHS | MONTHLY AMT. responses 1o ifem mumbers.j
USE 8: 8.
= | DEPENDENT ~ [NO.OF MONTHS| MONTHLY AMT.
{S) SUPPORT 4. 9.
F FIDUCIARY FEE IF APPROVED BY VA
G| OTHER (Specifis 5. 10.
H
T SECTION II - CERTIFICATION OF U.S. SAVINGS BONDS
J I CERTIFY THAT the savings bonds listed above are the property of the estate of the beneficiary and are in my custody and control.
K SIGNATURE OF FIDUCIARY (siz: in ink DATE
L
M TOTALSRENTADDILINGS ZAI1IRG2E) $ PRIVACY ACT INFORMATION: The VA will not disclose information on the form to any source other than what has been authorized under the Privacy Act of
3. TOTAL FUNDS UNDER MANAGEMENT AT 1974 or Title 5. Code of Federal Regulations 1.526 for routine uses (i.e. request from Congressman on behalf of a beneficiary) as identified in the VA system of
END OF PERIOD /SUBTRACT 2M FROM 1) | ¢ records, 37VA27, VA Supervised Fiduciar iary and General igative Records, published in the Federal Register. You arc required to respond (38 U.S.C.
5701} to obtain or retain benefits. The information will be used to ensure the proper administration of the beneficiary's income and estate. Failure to furnish the
*NOTE: Pursuant to my signed Fiduciary Agreement (VA Farm 21P-4703), this is a complete accounting ofall funds T received lor the beneficiary. requested information may result in the suspension of payments and/or the appointment of a successor fiduciary.
TCTRTIFY THAT this is a true account of the beneficiary's estate for the period stated, to the best of my knowledge and belief. RESPONDENT BURDEN: We need this i to ensure proper administration of the beneficiary's cstate. Title 38, United States Code allows us to ask for this
7. DATE 8. SUBMITTED BY (Signainie and titke of fiduciary) (Sign in ink) information. We estimate that you will need an average of 27 minutes to review the instructions, find the information. and complete this form. VA cannot conduct or
sponsor a collection of information unless a valid OMB control number is displayed. You are not required to respond to a collection of information if this number is not
displayed. Valid OMB control numbers can be located on the OMB Intemet Page at RAMain
/A FORM SUPERSEDES VA FORM 21-4706b, DEC 2019, 5 .
pecao1 21P-4706b WHICH WILL NOT BE USED. > E {Continued on Reversej

VA FORM 21P-4706b, DEC 2021
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VA ACCOUNTING AND FUND %'r ITVILETE

USAGE REPORTS

= Accounting and Fund Usage Reports are submitted via
FAST, which automates the current process for
accounting submission and reviews

WELCOME TO THE FIDUCIARY ACCOUNTINGS SUBMISSION TOOL

O
Il
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VA ACCOUNTING AND FUND %'r ITVILETE

USAGE REPORTS

Deadlines, Exceptions, and Failure to Comply
(Accounting and Fund Usage Reports)

Deadlines: No later than 30 days after the end of the
accounting period prescribed by the Hub Manager (or from the
date of the Fund Usage Due Letter) or for a corrected
accounting no later than 14 days after the date of VA notice
of an accounting discrepancy

Exceptions: Spouse, chief officer of a Federal Institution, chief
officer of a non-VA facility (under some circumstances), a
fiduciary who receives benefits on behalf of a beneficiary and
both permanently resides outside of the U.S. or in Puerto Rico
or the Philippines, and the fiduciary was appointed outside of
the U.S. or in Puerto Rico or the Philippines
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VA ACCOUNTING AND FUND %'r ITVILETE

USAGE REPORTS

Failure to Comply - Accounting

= The Hub Manager will treat any willful neglect or refusal
to file proper accountings as prima facie evidence of
embezzlement or misappropriation of VA benefits. Such
evidence is grounds for starting a misuse investigation.

= 38 C.F.R. § 13.280(e)
= VA may temporarily stop benefit payments, appoint a

new fiduciary, an investigate whether fiduciary misused
funds

= VA Fiduciary Manual
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ON-SITE PERIODIC

REVIEWS

= Every three years, an entity or individual

= Who serves 20 or more beneficiaries, and

= The total annual amount of recurring VA benefits
paid to the fiduciary for such beneficiaries exceeds
$63,480

= Must undergo a periodic in-person review

= Unannounced periodic reviews can take place
without regard to number of beneficiaries or
benefits paid

* 38 C.F.R. § 13.300(b)
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REMOVAL OF NVILSP

FIDUCIARIES

= Beneficiary reasons:

= A VA rating authority determines the beneficiary can
manage their own VA benefits without VA supervision or
appointment of a fiduciary;

" The beneficiary requests appointment of a
successor fiduciary;

" The beneficiary requests supervised direct payment of
benefits under; or

"The beneficiary dies

« 38 C.F.R. § 13.1500(1)
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REMOVAL OF e NVILSP

FIDUCIARIES

=" Fiduciary reasons:

Meets one of the regulatory bars

Does not maintain qualifications, adequately perform
responsibilities or meet requirements for appointment

Does not submit timely accounting, reply to requests for
info w/in 30 days

Misuse or misappropriation of benefits

Is unable or unwilling to manage the beneficiary’s
benefit payments, accounts, or investments

* 38 C.F.R. § 13.500(2)
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FIDUCIARY’S % NVILSTP

VOLUNTARY WITHDRAWAL

= A fiduciary can withdraw by

* Giving written notice to Fiduciary Hub

* Describing reasons for withdrawal and must continue until
given the name and address of successor fiduciary with
instructions regarding transfer of funds

* Provide an accounting to the hub w/in 30 days of transfer

= VA will provide beneficiary or legal guardian and accredited
rep written notice of the withdrawal request and the
procedures for appointment of a successor fiduciary

= Reasonable effort is made to expedite the appointment
- 38 C.F.R. § 13.510
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e NVILSTP

JULY 2021 OIG REPORT

“The VA Office of Inspector General (OIG) conducted this review to
determine whether Fiduciary Program staff properly addressed
allegations of benefit payments being misused and followed up by
reimbursing beneficiaries as required.”

Finding: Inadequate Monitoring Contributed to Long Wait Times for Some
Misused Fund Determinations and Reimbursements

Table 1. Summary of Average Days to Complete Misuse Actions for Allegations
Initiated from January 1, 2018, through September 30, 2019

Misuse determinations 40 228
Negligence determinations 14 468
Reimbursement of misused funds 1 426

Source: VA OIG analysis.

VA OIG, VBA’s Fiduciary Program Needs to Improve the Timeliness of
Determinations and Reimbursements of Misused Funds (July 21, 2021)
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WV A[&:m D
MISUSE OF BENEFITS S

Year Number of Misuse # of Fid. removed based on
Investigations misuse finding

2018 4,098 594 = 14.5%
2019 1,031 730 =70%
2020 1,551 811 =52%
2021 1,258 528 =41%
2022 2,067 817 = 40%
2023 714 639 = 89%

(Data from: Annual Benefit Reports at https://www.benefits.va.gov/REPORTS/abr/)
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REISSUANCE OF i NVILSIP

MISUSED BENEFITS

* Misuse cases priorto 1/5/2021 (w/out recons or
corrected determinations after that date). Two types

of reissuance:

1. Mandatory reissuance of misused benefits based on §
13.410(a) when a fiduciary with 10 or more
beneficiaries in the same month or a corporation or
other entity with one or more beneficiaries - VA will
reissue amount equal to misuse to successor fiduciary,
and

2. Reissuance based on if VA negligence is found

* FPM, 11.3.D.1.b
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REISSUANCE OF e NVILSP

MISUSED BENEFITS

* On or after 1/5/2021, reissuance of the full
amount of misused benefits occurs regardless of
VA fiduciary appointment type and is not
contingent upon a determination of negligence

* FPM, I1.3.D.1.b; 38 U.S.C. § 6107, as amended by Public Law
116-315
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SUSPENSION OF i NVILSIP

BENEFITS

"= The Hub Manager will temporarily suspend payment
of benefits if:

1. The beneficiary or the beneficiary’s representative

withholds cooperation in any of the appointment and
prescribed oversight procedures; or

2. VA removes the beneficiary’s fiduciary for any reason
prescribed in § 13.500(b) and is unable to appoint a
successor fiduciary before the beneficiary has an
immediate need for disbursement of funds

. 38 C.F.R. § 13.50
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NVILSIP

BENEFICIARY RIGHTS

1. Receive direct payment of 4. Be informed of the fiduciary’s
recurring monthly benefits name, telephone number,
until VA appoints a fiduciary mailing address, and email
if the beneficiary reaches the address

age of majority or older 5. Contact the fiduciary and

2. Receive written notice of request a disbursement of
VA’s appointment of a funds for current or
fiduciary or any other foreseeable needs or
decision on a fiduciary consideration for payment of
matter that affects VA's previously incurred expenses,
provision of benefits to the account balance info, or other
beneficiary info or assistance consistent

with the responsibilities of the
fiduciary prescribed in §
13.140

© 2024 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 64

3. Appeal to the BVA VA’s
appointment of a fiduciary



NVILSIP

BENEFICIARY RIGHTS

6. thai_n a copy of the 10. (ii) Have a fiduciary removed
fiduciary’s VA-approved annual and receive direct payment of
accounting from their fiduciary

benefits with VA supervision
7. Have VA reissue benefits 11

misused by a fiduciary

8. Appeal to the BVA VA'’s
determination regarding its
own negligence in misuse and
reissuance of benefits matters

9. Submit to VA a reasonable

. Be represented by a VA-
accredited representative,
including the right to have a
representative present during
a field exam and the right to
be represented in the appeal

request for appointment of a of a fiduciary matter under §
successor fiduciary 13.600

10. (i) Be removed from the = 38 C.F.R. § 13.30
fiduciary program and receive
direct payment of benefits

without VA supervision More on 9 and 10....
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e NWILOIP

BENEFICIARY RIGHTS

9. Submit to VA a reasonable request for appointment of
a successor fiduciary

=" “Reasonable Request” means a good faith effort to seek
replacement of a fiduciary, if:

= the current fiduciary receives a fee and the beneficiary requests
an unpaid volunteer fiduciary who ranks higher in the order of
preference, or

= the beneficiary wants supervised direct payment, or

= the beneficiary provides credible info that the current fiduciary is
hot acting in the beneficiary’s interest or is unable to effectively
serve the beneficiary due to a personality conflict or
disagreement and VA is not able to obtain resolution

= 38 C.F.R. § 13.30(9)
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e NWILOIP

BENEFICIARY RIGHTS

10.(i) Be removed from the fiduciary program and
receive direct payment of benefits without VA
supervision provided the beneficiary is:

= Rated by VA as able to manage own benefits;

= Determined by a court to be able to manage his or her
financial affairs, if the beneficiary is in the fiduciary
program as a result of a court order and not a decision

by VA; or
= Attains the age of majority

= 38 C.F.R. § 13.30(10)(1)(a-c)
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ISSUES APPEALABLE TO %% VISP

BVA

= Appointment of a fiduciary

= Removal of a fiduciary (but not choice of a fiduciary)
" Hub Manager’'s misuse determination

= RO’s final decision upon reconsideration of a misuse
determination

= Director of the Pension and Fiduciary Service's negligence
determination for purposes of reissuance of benefits

= Note: RO is responsible for processing appeals regarding
VA’s final determination of a beneficiary’s ability to manage
their VA benefits.

- 38 C.F.R. § 13.600; FPM Illl.1.A.1.a; Freeman v. Shinseki, 24 Vet.
App. 404 (2011)
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Supervised Direct
Payment (SDP)



SUPERVISED DIRECT ¢ NVILGIE

PAYMENT (SDP)

* The Hub Manager may authorize the payment of
VA benefits directly to an adult beneficiary in the
fiduciary program who has reached the age of
majority if the Hub Manager determines, based
upon a field exam, that the beneficiary can
manage their VA benefits with limited and
temporary VA supervision

* 38 C.F.R. § 13.600
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SUPERVISED DIRECT % INVTLETY

PAYMENT (SDP)

= VA supervision is limited and temporary

= Supervision consists of developing a budget,
creating a fund usage report, and periodic reviews
of the fund usage report

= Reassessment occurs after 12 months with a field
exam and recommendations are sent to the rating
authority with one of three possible results:

* Released from SDP and manage own finances
* Appointment of fiduciary

* One additional 12-month SDP period
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SUPERVISED DIRECT % INVILETP

PAYMENT (SDP)

=" Considerations for SDP include whether the
beneficiary is aware of their monthly income, fixed
monthly expenses (rent, mortgage, utilities, medical
bills, etc.) and the beneficiary’s ability to:

* Allocate appropriate funds to fixed monthly expenses
and discretionary items;

* Pay monthly bills in a timely manner; and
 Conserve excess funds

* The Hub Manager will also consider any other info
that demonstrates the beneficiary’s actual ability to
manage their VA benefits with limited VA
supervision

- 38 C.F.R. § 13.110
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SUPERVISED DIRECT % INVILETP

PAYMENT (SDP)

= When SDP is not appropriate:

= Documented cognitive conditions likely to deteriorate
rapidly, such as progressive dementia

= Substantial funds in a Personal Funds of Patient (PFOP)
account

= With accrued monthly benefits

= Currently under a court-appointed guardianship or Uniform
Veterans Guardianship Act, as they legally may not enter into
any contracts

= Capable of only handling a portion of the insurance
dividends or monthly installments to which they are entitled

= Hospitalization is expected to continue for a lengthy or
indefinite period

= FPM, 1.5.A.2.b
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Beneficiary Funds



DECEASED BENEFICIARY gﬁ NWILSTP

FUNDS

= When a beneficiary dies:

= Without valid will and heirs = funds returned to VA

= With valid will or heirs = funds must be held in a trust
for the beneficiary’s estate until will is probated and
heirs are ascertained and funds disbursed according to
state law

=" For funds that are required to be returned to VA or if
fiduciary was required to submit an annual
accounting, a final accounting is due within 90 days

=38 C.F.R. § 13.250
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DECEASED BENEFICIARY ":g“ NWILSTP

FUNDS

= Personal Funds of Patients

= When VA funds are paid to a non-VA institution, the hub
must request the return of these funds upon the death
of an incompetent beneficiary when a balance of the
gratuitous VA benefits remains in the beneficiary’s
account at the institution

= These funds are not considered to be part of a
beneficiary’s estate, and therefore, these provisions
apply whether or not there is a will

* FPM I1.1.C.3.a
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DECEASED BENEFICIARY "%ﬁ NWILSTP

FUNDS

=" “Personal Funds of Patients” must be paid to the
following, in order, after death:

* Vet’s spouse

e Vet’s children in equal shares (without regard to age or
marital status)

* Dependent parent(s)

* Anyone who bore expenses of Vet's last sickness or
burial

" Funds may not be turned over to the personal rep. of
the deceased beneficiary

« 38 C.F.R. § 13.260
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DECEASED BENEFICIARY "':"LE{P NWILSTP

FUNDS

mCreditors’ claims

= VA benefit payments are exempt, both before
and after receipt by the beneficiary, from the
claims of creditors and taxation. The fiduciary
should invoke this defense in applicable
circumstances.

.38 C.F.R. § 13.270

78
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A veteran with a fiduciary passes away before
accrued benefits totaling $100,000 can be paid to
the veteran. The veteran’s only surviving family
members and heirs are 2 adult children, both of
whom are practicing surgeons. The fiduciary,
appointed by VA and unknown to the veteran prior
to the appointment, plans on distributing the
accrued benefits, on behalf of the estate, to the
adult children. Will VA distribute the funds to the
fiduciary?
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€5 VTSP

" The Vet's fiduciary does not have standing or authority
to receive accrued benefits that were unpaid at the time
of the Vet's death, other than in accordance with
payments as provided in 38 U.S.C. § 5121(a), to
designated family members or for reimbursement of the
expense of last sickness and burial

* Youngman v. Shinseki, 699 F.3d 1301 (Fed. Cir. 2012)

= But, what if the fiduciary is the Vet’s sister and only
surviving heir. Does the sister then have standing to
collect accrued benefits?
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e NVILSTP

// | \\\\\\

= The adult sister is not among the persons that
§ 5121(a) permits to receive accrued benefits

 Morris v. Shinseki, 26 Vet. App. 494 (2014)
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IDENTIFYING FIDUCIARY gﬂ% NS

FRAUD

" The beneficiary has overdue or unpaid bills or
medical copayments, or needs do not appear to be
met (insufficient food, medication, clothing,
heating, or other expected costs)

" The fiduciary is secretive or vague about spending
or lacks documentation for expenses

= The beneficiary’s VA benefits are deposited into an
account that is also used for other non-VA deposits
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IDENTIFYING FIDUCIARY % IVILETP

2
FRAUD

= VA benefits and other gov't deposits are distributed
among various accounts, or checks payable to
“cash” are made from the beneficiary’'s account

= Large or repeated ATM withdrawals and/or in-
person withdrawals are made from the
beneficiary’s account

= The fiduciary appears to be using or borrowing the
beneficiary’s VA benefits for their own personal
use, particularly when there have been purchases
of high-priced vehicles, property, or other goods or
services

* www.vaoig.gov/crime-alerts-and-fraud-resources
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NVILSIP

QUESTIONS

© 2024 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 84



	Slide 1: The BASICS OF THE FIDUCIARY PROCESS
	Slide 2: AGENDA
	Slide 3: Overview
	Slide 4: Overview
	Slide 5
	Slide 6:  Incompetency 
	Slide 7: Incompetency
	Slide 8: Incompetency – Mental disability cases
	Slide 9: Incompetency determinations
	Slide 10: Incompetency determinations
	Slide 11: Fighting Incompetency determinations
	Slide 12: INCOMPETENCY – VA payments
	Slide 13
	Slide 14: Fiduciaries by the Numbers 
	Slide 15: Fiduciaries by the Numbers 
	Slide 16: Fiduciaries by the Numbers 
	Slide 17: Fiduciaries by the Numbers
	Slide 18: Fiduciary Hubs and Responsibilities 
	Slide 19: Fiduciary appointments 
	Slide 20: Order of preference
	Slide 21: Order of preference
	Slide 22: Becoming a Fiduciary 
	Slide 23: Field Exams: Beneficiary
	Slide 24: Field Exams: Beneficiary
	Slide 25: Field Exams: Beneficiary
	Slide 26: FIELD EXAMS: Fiduciary
	Slide 27: FIELD EXAMS: Fiduciary
	Slide 28: FIELD EXAMS: Fiduciary
	Slide 29: FIELD EXAMS: Fiduciary
	Slide 30: FIELD EXAMS: Fiduciary
	Slide 31: Field Exams 
	Slide 32: Bars to being a Fiduciary
	Slide 33: Bars to being a Fiduciary
	Slide 34: Bars to being a Fiduciary
	Slide 35: Fiduciary  Responsibilities
	Slide 36: Fiduciary  Responsibilities
	Slide 37: Fiduciary  Responsibilities
	Slide 38: Fiduciary  Responsibilities
	Slide 39: Fiduciary  Responsibilities
	Slide 40: Fiduciary  Responsibilities
	Slide 41: Surety Bonds
	Slide 42: Poll
	Slide 43: Answer
	Slide 44: Restriction on fees 
	Slide 45: HOW FUNDS ARE MAINTAINED AND USED
	Slide 46: HOW FUNDS ARE MAINTAINED AND USED
	Slide 47: VA Accounting and FUND  USAGE REPORTS
	Slide 48: VA Accounting and FUND  USAGE REPORTS
	Slide 49: VA Accounting and FUND  USAGE REPORTS
	Slide 50: VA Accounting and FUND  USAGE REPORTS
	Slide 51: VA Accounting and FUND  USAGE REPORTS
	Slide 52: VA Accounting and FUND  USAGE REPORTS
	Slide 53: VA Accounting and FUND  USAGE REPORTS
	Slide 54: On-Site Periodic Reviews
	Slide 55: Removal of Fiduciaries 
	Slide 56: Removal of Fiduciaries 
	Slide 57: Fiduciary’s Voluntary Withdrawal 
	Slide 58: July 2021 OIG Report 
	Slide 59: Misuse of Benefits 
	Slide 60: Reissuance of misused Benefits 
	Slide 61: Reissuance of misused Benefits 
	Slide 62: Suspension of Benefits 
	Slide 63
	Slide 64: Beneficiary Rights
	Slide 65: Beneficiary Rights
	Slide 66: Beneficiary RIGHTS
	Slide 67: Beneficiary RIGHTS
	Slide 68: Issues Appealable to BVA
	Slide 69
	Slide 70: Supervised Direct Payment (SDP)
	Slide 71: Supervised Direct Payment (SDP)
	Slide 72: Supervised Direct Payment (SDP)
	Slide 73: Supervised Direct Payment (SDP)
	Slide 74
	Slide 75: Deceased Beneficiary Funds  
	Slide 76: Deceased Beneficiary Funds 
	Slide 77: Deceased Beneficiary Funds 
	Slide 78: Deceased Beneficiary Funds 
	Slide 79: HYPO
	Slide 80: HYPO
	Slide 81: Hypo
	Slide 82: Identifying Fiduciary Fraud 
	Slide 83: Identifying Fiduciary Fraud 
	Slide 84: Questions

