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Agenda

• Initial matters

• Types of claims, rating decisions

• Supplemental claim

• Higher-level review

• BVA appeal

• Other issues
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INITIAL MATTERS
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Type of Claims Under AMA

• VA claims that can be filed as of 2/19/2019:

• Initial claim

• Benefit not previously requested 

• Increased Rating 

• CAVC has confirmed that an increased rating claim is not a 
supplemental claim, even if an increased rating was 
previously denied. Jackson v. McDonough, No. 22-3528 
(June 25, 2024).

• Supplemental claim

• For same or similar benefit VA previously denied

• CUE claim
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Regional Office Hearings

• Claimants entitled to RO hearing on any issue 
involved in a claim only before VA issues notice 
of a decision on:

• initial claim

• supplemental claim

• Submit request for RO hearing in writing if 
claimant wants to present testimony/evidence 
to VA in person
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Rating Decisions Under the AMA

• Notice Letter, RD, and other enclosures must 
include:

• Issues adjudicated

• Summary of evidence considered

• Summary of applicable laws and regs

• Favorable findings

• Claim elements not met 

• Criteria to grant SC or next higher rating

• How to obtain / access evidence considered

• Review options
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Favorable Findings

• If VA (including BVA) makes a finding favorable 

to claimant in a claim subject to the AMA, it is 

binding on all later adjudications, unless there is 

“clear and unmistakable evidence” to rebut it

• “Finding” is a conclusion by a VA adjudicator 

concerning the issue under review on:

• A question of fact

• An application of law to facts
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3 Options to Challenge RO Decision

1. Supplemental claim

2. Higher-level review

3. Appeal to BVA
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3 Options to Challenge RO Decision

• Claimant may choose different review 

“lane” for different “issues”

• Issue = adjudication of a specific entitlement

• Ex: SC for knee disability and SC for PTSD are 

different “issues”

• Ex: Effective date and disability rating for SC 

knee disability are part of same “issue”
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3 Options to Challenge RO Decision

• Advocate should analyze issues separately 

to determine best option for each

• List each issue on the appropriate review/ 

appeal form and file before deadline

• Different review/appeal requests for 

different issues decided in same RD can be 

filed simultaneously or at different times
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3 Options to Challenge RO Decision

Main consideration in choosing type of 

review:

Which option gives the claimant the 

best chance of success at the earliest 

date?
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SUPPLEMENTAL CLAIM
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Option 1: Supplemental Claim

• Supplemental claims can be filed to:

• Continuously pursue a claim that was denied in the past 
year and preserve the effective date of the claim

• 38 U.S.C. § 5104C(a)

• Attempt to obtain benefits that were previously denied 
in a VA decision that has became final

• Applies to past denials of claims for the same or a similar 
benefit on the same or a similar basis

• Starts new claim stream

• 38 U.S.C. § 5104C(b)
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Option 1: Supplemental Claim

• Filing deadline: None, but to preserve effective 

date of claim, must file w/in 1 year of 

previous denial

• VA Form 20-0995, Decision Review Request: 

Supplemental Claim

• Cannot file for CUE denial or simultaneously 

contested claim
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Option 1: Supplemental Claim

• ITFs apply to supplemental claims

• 38 C.F.R. § 3.155 preamble, which excluded 
supplemental claims from the ITF framework, is invalid

• Military-Veterans Advocacy v. Sec’y of VA, 7 F.4th 1110 (Fed. Cir. 2021) 

• You can file ITF for supplemental claim

• ITF will protect the effective date

• Helpful if you aren’t sure if VA previously denied the 
benefit

• Extra time to obtain/identify new and relevant evidence
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Option 1: Supplemental Claim

• VA interprets Military-Veterans Advocacy to apply 
to both § 5104C(a) and § 5104C(b) supplemental 
claims

• So, ITF can give client an extra year to continuously 
pursue a claim, if claimant:

1. Submits an ITF within one year of the most recent 
decision denying the claim, and 

2. Within one year of filing the ITF, files a supplemental 
claim that is covered by the ITF, even if the 
supplemental claim is filed after the one year period 
following notice of the decision

• MANUAL M21-1, X.ii.2.A.2.c (change date July 3, 2024)
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Option 1: Supplemental Claim

• A claimant may file a supplemental claim while 
simultaneously pursuing an appeal of a BVA denial of 
the same claim at CAVC, Fed. Cir., or Supreme Court

• 38 C.F.R. § 3.2500(b), which bars filing a supplemental 
claim when the claim is pending before a federal court, is 
invalid

• 38 U.S.C. § 5104C(a) only bars concurrent lanes of VA 
review

• Military-Veterans Advocacy v. Sec’y of VA, 7 F.4th1110 (Fed. Cir. 2021) 

• May result in earlier grant of benefits

• But, grant of supplemental claim will likely moot court 
case, allowing VA to avoid judicial review of certain issues
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Option 1: Supplemental Claim

• Supplemental claim will be considered 

complete and filed if claimant:

• Submits potentially new evidence, OR

• IDs new evidence for VA to obtain

• Triggers DTA in the gathering of evidence
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Option 1: Supplemental Claim

• AOJ will readjudicate issue if there is “new and 

relevant” evidence

• Relevant evidence: 

• evidence that tends to prove or disprove a matter in issue

• Includes evidence that raises new theory of entitlement

• NOT higher threshold than “new and material”

• After finding N&R evidence, VA considers both new 

and old evidence during readjudication
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Option 1: Supplemental Claim

• Some evidence VA considers “new and relevant”:

• Mere contention of a new theory of entitlement not 
previously addressed

• Evidence affirming prior favorable findings

• Doesn’t need to prove previously unsubstantiated matter

• Manual M21-1, X.ii.2.A.2.d (change date July 3, 2024)

• Statement that Vet will attend VA exam that was 
previously missed

• Change in law (e.g., PACT Act, new COD reg)
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Option 1: Supplemental Claim

• When determining if there is “new and relevant” 
evidence, VA will consider:

• Evidence submitted by claimant prior to date of 
decision

• VA treatment records and other evidence 
reasonably identified by claimant

• Evidence received after notice of prior decision 
while record was closed

• Evidence constructively part of prior record, but not 
actually considered by VA
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Option 1: Supplemental Claim

• If new and relevant evidence not presented 

or obtained, AOJ will issue decision finding 

there was insufficient evidence to 

readjudicate claim

• Claimant can appeal / request HLR, or

• File another supplemental claim w/ new and 

relevant evidence
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Option 1: Supplemental Claim

• Duty to assist applies:

• After receipt of substantially complete claim, 

DTA in gathering evidence (documents) 

• After finding of new and relevant evidence, 

full DTA (including medical exam/opinion) 
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Option 1: Supplemental Claim

• Effective date if granted: 

• If filed w/in 1 year of denial: date denied 

claim was filed (usually)

• If filed more than 1 year after previous 

denial: date of supplemental claim

• Remember, ITF can count as date of supplemental 

claim
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Option 1: Supplemental Claim

• If supplemental claim denied, to preserve 

date of claim as effective date for 

potential benefits, claimant has 1 year to:

• Request HLR,

• File another supplemental claim, or

• Appeal to BVA
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Option 1: Supplemental Claim

• Pros:

• Can submit new evidence

• DTA applies

• Relatively fast decision

• 125 days on avg (as of 8/31/2024)

• Grant rate ~48% (through 8/31/2024)

• Cons:

• Must submit new and relevant evidence

• Lowest level VA adjudicator
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Option 1: Supplemental Claim

• When to choose supplemental claim:

• Additional evidence needed to grant claim

• Vet can get on own

• Vet can trigger duty to assist

• A new theory of entitlement or change in law 

supports the claim
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HIGHER-LEVEL REVIEW
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Option 2: Higher-Level Review

• De novo review by “experienced” AOJ 

adjudicator who did not participate in prior 

decision

• Can grant benefit based on:

• Error in prior decision

• Difference of opinion 
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Option 2: Higher-Level Review

• Filing deadline: 1 year from notice of AOJ 

decision

• VA Form 20-0996, Decision Review Request: 

Higher-Level Review

• Cannot file for denial of simultaneously 

contested claim
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Option 2: Higher-Level Review

• HLR cannot consider new evidence

• Record limited to evidence of record as 

of date AOJ issued notice of decision 

under review

© 2024 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 31



Option 2: Higher-Level Review

• Evidence = something that tends to prove or disprove 
the existence of an alleged fact, such as:

• Medical treatment records

• Medical opinions

• Medical treatises / studies

• Lay statements about events, injuries, symptoms

• Military records

• SSA or other gov’t records

• Financial info
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Option 2: Higher-Level Review

• Law ≠ Evidence

• Statutes, regulations, caselaw, M21-1 provisions

• Argument ≠ Evidence

• Attempt to persuade someone to a particular view 
or belief using reason or fact

• Explanation of errors of fact or law in RD

• Explanation of why law supports claim, based on 
the evidence (facts) of record at time of RD
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Option 2: Higher-Level Review

• VA decisions in the case ≠ Evidence

• A BVA decision is not evidence

• Green v. McDonough, 37 Vet. App. 127 (2024); Hime v. 

McDonald, 28 Vet. App. 1 (2016)

• Similarly, RO decisions, SOCs, SSOCs are not 

“evidence”
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Option 2: Higher-Level Review

• HLR can consider written argument

• “A claimant or representative may properly add, 
and the reviewer may properly consider, new 
argument to pinpoint or highlight VA’s potential 
misreading of facts, or its potential misapplication 
of law to the facts that the evidentiary record has 
already established.”

• Manual M21-5, 5.4.d (change date Feb. 3, 2022)

• Submit on/with VAF 20-0996, if possible
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Option 2: Higher-Level Review

• Label as “Argument for Consideration by 
Higher-Level Reviewer”

• Only refer to evidence of record and relevant law

• Include the following intro:

• This submission does not contain any new evidence in 
support of the veteran’s claim. It solely provides 
argument about why the regional office (RO) erred in 
denying the claim, and is based on only the evidence 
in the claims file at the time the RO issued notice of 
the decision being reviewed.
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Option 2: Higher-Level Review

• Informal conference

• Can request on VAF 20-0996 

• VA will contact rep (or claimant) 2x by telephone to try to 
schedule

• May send email or text msg w/ hyperlink to schedule conf. 

• VSO may not be copied, so advise Vet to contact you before 
responding

• Will generally be scheduled w/in 7 bus. days of contact

• Conducted by telephone

• If claimant has requested informal confs for different issues 
on different VA Forms 20-0996, VA will attempt to 
schedule a single conference to address all of the issues
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Option 2: Higher-Level Review

• Informal conference
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Option 2: Higher-Level Review

• Informal conference is not a “hearing”!

• Cannot supplement record with testimony /  

evidence

• Purpose is to ID errors of fact or law in prior 

decision
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Option 2: Higher-Level Review

• Advice for informal conference

• Review claims file in advance and be ready to 
say precisely what is wrong with the rating 
decision

• Prepare notes/outline for all arguments

• Remember, you can only present argument, not 
new evidence

• Be prepared for the call at least 30 minutes 
prior to scheduled time 
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Option 2: Higher-Level Review

• Duty to assist does not apply, but if HLR identifies 
DTA error committed by AOJ:

• If max benefit can be granted, HLR ignores

• If max benefit cannot be granted:

• HLR returns claim to AOJ for expedited correction 
and readjudication

• Evidence received after prior decision can be 
considered

• Claim will not return to HLR unless claimant submits 
new request for HLR review of new decision
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Option 2: Higher-Level Review

• Max benefit = 

• Disability comp: highest schedular eval for 

issue

• Ancillary benefits: granting of benefit sought

• Pension/DIC: granting of highest benefit 

available
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Option 2: Higher-Level Review

• Effective date if claim granted: date of 

original claim (usually)

• If HLR continues denial, to preserve date of 

original claim as effective date for potential 

benefits, claimant has 1 year to:

• File supplemental claim, or

• Appeal to BVA
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Option 2: Higher-Level Review

• Pros:

• More experienced adjudicator

• Relatively fast decision

• 89 days on avg (as of 8/31/2024)

• VA’s goal is 125 days

• Cons

• Can’t submit new evidence 

• 12% grant rate (but 34% return rate for DTA 
errors) (FY 2024 through 8/31/2024)
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Option 2: Higher-Level Review

• When to choose HLR:

• Evidence:

• No new evidence needed, or

• DTA error 

• Rating decision contained error of fact or law

• Ex: RO missed key piece of evidence

• Evidence nearly balanced
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Claims Accuracy Request (CAR)

46

• CAR pilot provides for expedited review of 

significantly flawed rating decisions

• One time request for VA to review a decided issue 

based on an obvious and significant error of fact or 

law that changed the outcome of the decision, such as

• Missed issues

• Erroneous removal of dependent

• Clearly incorrect effective dates

• Limited to AMA C&P claims, with some exclusions (BWN, 

Nehmer, IDES etc.)
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Claims Accuracy Request (CAR)

47

• Must request on VAF 20-0996 (HLR form) and 

write “CAR” prominently on application

• Must be filed w/in 30 days of decision notice letter 

• Must describe in Part V or on separate page the 

alleged error w/ sufficient specificity to persuade 

reviewer that outcome would have been different

• Informal conference not permitted
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Claims Accuracy Request (CAR)

48

• If claim deemed ineligible for CAR program, it 

will be processed as a regular HLR request

• Can’t request CAR review of HLR decision or 

HLR of a CAR decision

• Eligible CAR claims are decided quicker than 

other review options and have a high success 

rate
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APPEAL TO BVA
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Option 3: Appeal to BVA

• BVA conducts de novo review

• 3 options / “lanes” at BVA:

1. DIRECT: No hearing and no new evidence

2. EVIDENCE: Submit new evidence w/out BVA 

hearing

3. HEARING: BVA hearing (can also submit new 

evidence)
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Option 3: Appeal to BVA

• VA Form 10182, Decision Review Request: Board 
Appeal (Notice of Disagreement)

• Must list the “specific determination” with which the 
claimant disagrees (construed liberally)

• Issue

• Date of decision

• Must elect lane for review

• Can choose different lanes for different issues

• Must file different NODs for each different lane
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Option 3: Appeal to BVA

• Filing deadline: 1 year from date of RO or 
HLR decision

• Must file with BVA

• Fax: 844-678-8979

• Mail: Board of Veterans’ Appeals

  PO Box 27063

  Washington, DC 20038

• Upload: VA’s Centralized Mail Portal/QuickSubmit
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Option 3: Appeal to BVA

• BVA will handle unclear or deficient NODs

• Will notify claimant and request clarification

• Claimant must respond w/in 1 year of decision 
on appeal or 60 days of request

• If not, form will NOT be considered an NOD

• If clarification provided, NOD will be considered 
filed on date of clarification, which will also be 
docket date (and start 90 day clock for submitting 
evidence if “evidence” lane chosen)
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Option 3: Appeal to BVA

• NOD will be considered unclear or deficient if 
BVA can’t identify the issue or issues the claimant 
wants to appeal, or which review lane the 
claimant intends to select

• Appellant elects more than one evidentiary option, 
no evidentiary option, or it is otherwise unclear how 
the appeal should be docketed

• Ex: Vet elects direct review lane, but attaches 
additional evidence to VA Form 10182 

• See Edwards v. McDonough, 36 Vet. App. 56 (2023)
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Option 3: Appeal to BVA

• No limitation on when written argument can be 

submitted to BVA in any lane

• Any time between NOD and BVA decision

• Evidence submission rules differ in each lane 

• Decision times differ in each lane
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Option 3A: Direct Lane

• BVA will base decision on only evidence 

of record at time of AOJ decision

• No evidence received by VA after date of 

prior decision will be considered
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Brack v. McDonough

• CAVC recently addressed whether the “fair 

process” doctrine requires BVA to wait 90 

days when the Veteran has selected the 

direct review lane, but has requested a 90-

day extension to submit additional 

argument

• Brack v. McDonough, 37 Vet. App. 172 (2024)
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Brack v. McDonough

• “Fair Process Doctrine”

• Non-Constitutional right created by CAVC when it 
was unclear if VA claimants had property rights 
protected by the Due Process Clause of the Fifth 
Amendment (now recognized)

• Generally requires notice and opportunity to be 
heard at each step 

• Supplements the procedural rules of statutes and 
regulations,  but cannot supplant them. When VA 
procedural rules are validly altered or amended, 
the “fair process doctrine” must adapt.  
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Brack v. McDonough

• “Fair Process Doctrine” (cont’d)

• The fair process doctrine prohibits BVA from 
issuing a decision before the expiration of the 
90-day period for submitting evidence 
following certification of a legacy appeal to 
the Board, when a claimant states an intention 
to submit argument (unless argument is, in fact, 
submitted sooner)

• Bryant v. Wilkie, 33 Vet. App. 43 (2020)
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Brack v. McDonough - Facts

• 1/2021: Vet sought and granted compensation for CAD with a 

10% rating from 1/5/2021; he disagreed with effective date

• 7/2021: RO denied earlier effective date

• 8/25/2021: Vet submitted VA Form 3288 requesting copy of 

c-file, accompanied by letter stating: “I am asking for a 90-day 

extension from the date this request is completed to submit 

additional supporting evidence.”

• 10/2021: Vet filed Form 10182 and elects direct review

• 1/20/2022: Rep received copy of VA claims file

• 3/8/2022: BVA issued decision denying earlier effective date 

(47 days after claims file received)
© 2024 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 60



Brack v. McDonough - Argument

• BVA should have construed the 8/2021 submissions in a 
liberal manner together with 10/2021 NOD to 
understand that Vet was seeking 90 days in which to 
submit argument, as well as evidence

• BVA’s failure to delay the decision until 90 days after 
the claims file was received or until Appellant’s 
argument was submitted violated the fair process 
doctrine

• Although Bryant addressed procedures in the legacy 
system, that decision’s fair process holding is equally 
applicable to the AMA 
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Brack v. McDonough – CAVC Holding

• BVA’s failure to delay issuing its decision was proper, because 
even if it misconstrued the request to delay, the Vet had other 
options for his appeal path, and he chose the one “ill-suited to 
his circumstances.” The AMA afforded him the opportunity to 
select an alternative review lane through which he would have 
had a longer time to submit argument

• Fair process did not require BVA to wait 90 days after the c-
file was received to render its decision. Bryant’s holding cannot 
simply be grafted onto the AMA system. 

• The Statutory and regulatory scheme surrounding the direct 
review lane make it the option for claimants who want a 
decision as quickly as possible.  The fair process doctrine does 
not permit or require procedures that would disrupt that 
scheme. 
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Brack v. McDonough - Takeaways

• BVA is neither required nor likely to grant 

extensions of time to submit argument in the direct 

review lane

• Submit written argument along with NOD or as soon 

as possible after filing

• Although BVA is currently deciding direct review 

docket cases about 2 years after filing NOD, VA’s 

goal is 1 year and appeals (particularly AOD cases) 

can be decided earlier
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Option 3A: Direct Lane

• Pros:

• Most experienced VA adjudicator

• “Quick” decision – 1 year goal

• 727 days to complete from NOD on avg (3/31/2024)

• Quickest route to CAVC

• Grant rate 22%; Remand rate 34% (by issue)

• Cons:

• Can’t submit evidence

• Can’t have hearing
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Option 3A: Direct Lane

• When to choose

• More likely to get favorable decision than at 

RO

• Complicated facts/law

• RO erred 

• Evidence of record supports award

• Want quick BVA decision
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Option 3B: Evidence Lane

• Claimants can submit evidence: 

• With NOD; and/or 

• W/in 90 days following BVA’s receipt of NOD

• BVA will also consider evidence of record at time 

of decision on appeal

• BVA will NOT consider evidence received at other 

times
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Option 3B: Evidence Lane

• Pros:

• Most experienced VA adjudicator

• Can submit new evidence

• Second quickest route to CAVC

• Grant rate 25%; Remand rate 35% (by issue)

• Cons:

• Can’t have hearing

• Only 90 days from NOD to submit new evidence

• 2nd slowest AMA option & lower priority than legacy

• 1,052 days to complete from NOD on avg (3/31/2024) (550 day goal)
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Option 3B: Evidence Lane

• When to choose: 

• More likely to get favorable decision than at RO

• Complicated facts/law

• Additional evidence will increase chance of success

• Can get evidence w/in 90 days of filing NOD

• Timely decision not important to claimant

• Unless appellant qualifies for AOD
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Option 3C: Hearing Lane

• Hearings conducted 

1. At BVA’s office in D.C. (Central Office 

Hearing)

2. By videoconference

3. By virtual telehearing

• Appellants can choose hearing type on 

NOD
© 2024 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 69



Option 3C: Hearing Lane

• For appeals subject to the AMA, the same Veterans 
Law Judge (VLJ) who presides at a BVA hearing is 
NOT required to make the final determination and 
author the BVA decision

• VLJ will be relying on transcript of hearing, so make 
sure hearing is thorough and transcript is accurate

• AMA amended 38 U.S.C. § 7107(c) and removed the 
language that in the legacy system required the same 
VLJ for both the hearing and final determination

• Frantzis v. McDonough, 104 F.4th 262 (Fed. Cir. 2024)
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Option 3C: Hearing Lane

• Claimants can submit evidence: 

• At hearing

• W/in 90 days following scheduled hearing (even if 
claimant does not appear)

• W/in 90 days of request to withdraw hearing

• BVA will also consider evidence of record at time of 
decision on appeal

• BVA will NOT consider evidence received at other 
times
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Option 3C: Hearing Lane

• Pros:

• Most experienced VA adjudicator

• Long time to develop needed evidence

• Opportunity to submit testimony

• Claims w/ hearing have higher rate of success

• Grant rate 26%; Remand rate 32% (by issue)

• Cons:

• Longest wait for decision and long wait for hearing

• 1,026 days to complete from NOD on avg (3/31/2024) (730 day 
goal)

• 1,001 legacy & 71,123 AMA hearings pending (6/2024)
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Option 3C: Hearing Lane

• When to choose:

• More likely to get favorable decision than at RO

• Complicated facts/law

• Opportunity to testify before VLJ important to claimant

• Compelling / credible testimony could sway decision

• Can’t get needed evidence w/in 90 days of filing NOD

• Timely decision not important to claimant

• Unless appellant qualifies for AOD
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Option 3: Appeal to BVA

• Claimants can switch dockets / review type (38 C.F.R. § 
20.202(c)(2)):

• Must file new NOD w/in the later of:

• 1 year after decision being appealed, or

• 60 days after NOD received by BVA

• Claimant will keep original docket date

• Request will be denied if appellant already submitted 
evidence or testimony

• BVA can’t issue decision until deadline for switching lanes 
expires

• Williams v. McDonough, No. 21-7363 (June 21, 2024)
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Williams v. McDonough - Facts

• 1970: VA granted Vet SC for chronic cervical 
spine strain with 0% rating

• 3/2019: Vet sought increased rating for 
cervical spine disability; RO increased rating 
to 10%

• 12/2020: After HLR request, HLR denied 
rating higher than 10%

• 6/2021: Vet filed NOD and selected direct 
review docket at BVA

© 2024 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 75



Williams v. McDonough - Facts

• 6/8/2021: VA notified Vet that it had 
received his NOD and that he could not 
submit more evidence, but if he wanted to 
switch dockets, he could file a request to do 
so within 60 days of the date BVA received 
his NOD, or within one year of the VA 
decision being appealed, whichever is later, 
and that he could request an extension of 
time to submit such a “docket switch request”

• 7/16/2021: Board issued decision denying 
rating in excess of 10%  
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Williams v. McDonough - Arguments

• Vet argued that BVA robbed him of the time vested 
by 38 C.F.R. § 20.202(c)(2) when it decided his claim 
before he could change his NOD.  He also invoked the 
fair process doctrine. If he had been allowed to 
change his NOD, he would have selected evidence 
lane and added evidence.

• VA Secretary argued that § 20.202(c)(2) is an outer 
limit on the time to change lanes.  It is not an internal 
restriction on how quickly BVA can issue a decision.  
The regulation says nothing about BVA having to wait 
to decide a case.  There was no prejudice, because 
Vet can submit the new evidence with a supplemental 
claim.   
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Williams v. McDonough - Holding

• BVA can’t issue a decision until the time to modify an 
NOD under § 20.202(c)(2) has expired 

• Court ordered BVA to give Vet 60 days from the date it 
informs him that his appeal has been returned to the 
Board to request a docket switch

• BVA’s error in issuing a decision before the deadline 
expired was prejudicial. Although Vet could submit 
new evidence with a supplemental claim, the legal 
burden on a claimant is higher for a supplemental 
claim because the claimant needs to submit “new and 
relevant” evidence before the RO is able to address 
the merits of a supplemental claim
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Williams v. McDonough - Advice

• If necessary, you can switch your choice of 

docket before the Board within the applicable 

time period (within one year of date of decision 

being appealed or 60 days from date Board 

receives NOD, whichever is later)

• If BVA issues denial before time expires and Vet 

wanted to change lanes, request reconsideration 

by BVA or appeal to CAVC and argue that BVA 

was prohibited from issuing decision early
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Williams v. McDonough - Advice

• Williams could hurt Vets who want a fast BVA decision, 
particularly those who file an NOD soon after the RO 
decision and elect the Direct Review lane and/or 
request to have their case advanced on the docket

• Consider having appellant file a statement expressly: 

• waiving the right to modify the NOD under                    
§ 20.202(c)(2) / the applicability of Williams; and 

• advising BVA that the appellant does not object to 
receiving a decision before the time to modify the NOD 
under § 20.202(c)(2) expires
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Option 3: Appeal to BVA

• Duty to Assist does not apply

• But for DTA errors committed prior to issuance of 
decision on review:

• If max benefit can be granted: 

• BVA ignores

• If max benefit cannot be granted: 

• BVA remands to AOJ for expedited correction of DTA 
errors and readjudication

• RO must consider all evidence of record, including 
evidence received outside evidence submission window

© 2024 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 81



Option 3: Appeal to BVA

• BVA may also remand for correction of any 
other error by AOJ in satisfying a regulatory 
or statutory duty, but only required if there is a 
reasonable possibility correction would aid in 
substantiating claim

• Green v. McDonough, 37 Vet. App. 127 (2024); 38 
C.F.R. § 20.802(a)

• BVA can remand for advisory medical 
opinion/IMO
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Option 3: Appeal to BVA

• If remanded claim remains denied in new 

rating decision, it does not automatically return 

to BVA 

• To continue to pursue claim, claimant must file 

new NOD, HLR request, or supplemental claim

• If NOD, new BVA docket # assigned
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Option 3: Appeal to BVA

• Effective date if claim granted: date of original 
claim (usually)

• If BVA denies claim, claimant can:

• Appeal to CAVC w/in 120 days of decision; or

• File supplemental claim w/in 1 year of decision; or

• Pursue both avenues simultaneously

• These options preserve date of original claim as 
effective date for potential benefits
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OTHER ISSUES
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Additional Effective Date Rule

• If CAVC, Federal Circuit, or Supreme Court 

affirms BVA denial of claim (claimant loses): 

• Claimant can preserve date of original 

claim as effective date for potential benefits 

by submitting supplemental claim w/in 1 

year of court decision
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Increased Rating Claims 

• Claim for an increased rating is an “initial” claim

• If RO denies increased rating (or Vet disagrees with 
initial rating), challenge in AMA system will only 
address appropriate rating from one year prior to 
date of claim until date of decision (or just from date 
of claim if initial rating)

• If disability gets worse after RO decision, Vet must 
file new increased rating claim

• Vet can have an increased rating claim and multiple 
appeals of ratings for the same disability, for 
different periods of time, pending concurrently
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Hypo #1 – Increased Rating 

Claims

• 6/1/2019: Vet granted SC for PTSD at 30%

• 3/1/2023: Vet files IR claim for PTSD

• 9/1/2023: RO denies IR – lack of evidence

• 4/1/2024: Vet files NOD – BVA hearing lane

• 5/1/2026: Vet submits evidence at BVA hearing 
showing PTSD satisfied criteria for a 50% rating as 
of 2/1/2023, and satisfied the criteria for a 70% 
rating as of 11/1/2024

• What rating(s) should VA assign?
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Hypo #1 – Answer

• 50% from 2/1/2023

• Issue on appeal is the rating from 1 year prior 
to the date of claim until the date of the RO 
decision

• Evidence of the severity after 9/1/2023 is 
irrelevant to appeal

• To maximize benefits, Vet should have filed a 
new IR claim or ITF by 11/1/2025 (w/in one 
year of increase in severity)
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Multiple Review Requests for 

Same RO Decision

90

• Claimants may file a supplemental claim, HLR request, 
or NOD w/in one year of an RO decision to 
continuously pursue a claim

• 38 U.S.C. § 5104C(a)(1)

• Claimants may only pursue one AMA review option at 
a time

• 38 U.S.C. § 5104C(a)(2)

• May a claimant file more than one review request of 
the same RO decision within one year of that decision, 
if the review requests are not pursued simultaneously? 

© 2024 National Veterans Legal Services Program. All Rights Reserved. www.nvlsp.org 



Hypo #2 – Multiple Review 

Requests for Same RO Decision

91

• 6/2017:  RD denies Vet’s claim for SC for sleep apnea

• 6/2018:  Vet files legacy NOD

• 2/2019:  Vet opted into RAMP; requested HLR

• 4/16/2019:  HLR denies SC for sleep apnea

• 6/2019:  Vet files supplemental claim, seeking review 

of decision denying sleep apnea 

• 9/2019:  RO denies supplemental claim – no new and 

relevant evidence
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Hypo #2 – Multiple Review 

Requests for Same RO Decision

92

• 4/14/2020:  Vet files VAF 10182, seeking direct 
review of 4/16/2019 HLR decision (not 9/2019 
RD)

• 6/2020:  BVA denies SC for sleep apnea, finding:

• 4/2020 VAF 10182 should be liberally construed 
to appeal the 9/2019 supplemental claim decision, 
rather than the 4/2019 HLR decision, since the 
9/2019 RO decision was the most recent denial

• No new and relevant evidence, so claim denied

• Did BVA make a mistake?
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Hypo #2 – Answer

93

• A claimant may file more than one administrative 
review request within 1 year of an initial AOJ 
decision on a claim, so long as those administrative 
reviews do not run concurrently

• BVA erred by liberally construing 4/2020 VAF 10182 
as an appeal of the 9/2019 supplemental claim 
decision, rather than the 4/2019 HLR decision

• Remand was required for BVA to address merits of 
sleep apnea claim, rather than whether new and 
relevant evidence had been submitted

• Terry v. McDonough, 37 Vet. App. 1 (2023)
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Questions?
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