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IN THE UNITED STATES DISTRICT COUKT 1 &350 O

FOR THE MIDDLE DISTRICT OF TENNESSEE

NASHVILLE DIVISION NOV 1 0 1399
o US. DISTRICT COURT
JOE DOE, eul.,, 3 ) MID. DIST. TENN.
g )
Phnmﬁ )
)  Civil Action No. 3-84-1260
v. )  Judge Nixon
- ' )
JOHN FERGUSON, in his official capacity as the )
‘Tennessee Commissioner of Finance and )
Administration,! - ;
Defendant. )

| ORDER

Pending before this Courtis the pleintfy Petition for Cantempt of Cour, Sled Decenber
11, 1998, A‘t'.i;sue is the defendant's compliance with the consenr decree entared January 14,
1687.

The parties bave submitied a joint motion to dismiss the contempt petition without
prejudice. Attached to the motion is a stipulation. From a review of the stipulation, it is apparent
that the dMMWmMemwdmm ensure compliance with the cansent decree
audmtecttheintmstsofpimndﬁ‘chs:membm Bymuﬁpxﬂmon,thcpamesbzmmolwd
themsuesraixedmthccontemptmmtherebywndenngﬂwmuonmoot

Itis, themfore, ORDERED that the joint motion be granted, and the Petition for
Contempt of Coutt iz hereby DISMISSED without prejudice.

DISTRICT COURT

"Purcuant to Rule 25(d), FR.CP, and Executive Order No. 23 (10/19/99), the cusrent Commissioner of the
Department of Finance and Administration is substituted for e predecessor cammissiouer of the Medicaid single
stale agency, & d\é defendant in this case,

e . This docamcnr.was enleted on
the dockst in compliance with.
Rule 58 andlor Rule. 79[z

FRee, o3l sACRE &%
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IN THE UNITED STATES DISTRICT COURT
3 FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JOE DOE, etal,,
" Plaintiffs,

Civil Action No. 3-84-1260

v. Judge Nixon

JOHN FERGUSON, in his official capacity as the
Tennessee Comemussionzy of Finance and
Admxmsmon.

. dQINT MOTION TO DYSMISS CONTEMPT PETTTION
Pending before the Cout is the plaintiff' Petition for Contenpt of Court, which was filed

December 11, 1998. The petition charges that the s@eis invioiation of the consent decree
entered Jenu'ary 14, 1987, which permanently enjoins the state to camply with certain pracedural
reqlﬁremgﬁta pertaining to the pre-admission evalﬁaﬁon (PAE) pracess for determining cligibility
for Mediuxd i:overage of nursing ficility care. The pﬁiﬁﬁffz specifically contend that the state is
in onlanon of paragmph (5)(a)2), which provulc: in releva.nt pat as follows:

. (3) Access m tlw PAE Sy.uem

In arder 0 implerment the due process ights recogaized in this order and

* ta preserve the recipient’z apportunity 10 be heard, the following
safeguards shall be obseyved: .

(3) Whenever an applicant for admission to # nursing home who has chosen to
participate in the Medicaid program, or & current resident of such & nursing

‘Pmuuu to Ratbe 25(d), FRC.P., md Emcuuve Order No. 23 (xon 9/99), the cutrent Comsmissioner of the
Department 6( Finance and Administration is submmted for the pmdeeessor commissloner of the Medicaid single
stale ageacy, uﬂ\edeﬁndsntmlmsm ,



b

" home, has applied for PAE approval of reimbursement for their medical
- care, then the following prohibitions shall be observed to maintain the
integrity of the PAE application;
(2) No such resident may be discharged because
TDHE initially denied the PAE application after
administrative review until any eppeal is

resolved or the time during which an appeal may
be requested has pagsed without action.

Ldlm.n Te:ber & member of the plaintiff class, alleged in the contempt petition that she
hadbcenrecelmgweinnMedxwd paniclpanngnm-smg facility. Shcmwdﬂmtahzhad
submitted 8 PAE application, andthunthadbaanwinally spproved by an administrative law
judge but then dcmcd upon review by the defandanx Commwstonet’s designee. Upon that denial,
the nursing facility moved to discharge her mvoluntanly while her appeal was pending before the
Chancery Court for Davidson County. The d@fendanr Commissmrwr‘s designee upheld the
facility's proposed discharge, prompting the filing of the petmon for coatempt.

A 'qazmg was held January 5, 1999 on mc motmn fora preliminary injunction. On
January 8; 1999 the Court entered an order =njommg ths defendant fmm wthonzmg, enabling or
ratifying thz dxschuge of Lillian Tester froma Mcdtcmd-pam:tpadng aursing home during the
pendancy of her PAE appeal. The Court reJecwd the defendant's arpument that the abave-quoted
languageoftbe wnmtdmwasamb:guous,and:hoﬂdbercadu only prohibiting
mvolummydnchugudmg thcpendencyofadnum.uratm appeals. The Court found that such
an mtetpretanon'wu a relatively recent d.epaxmre fwm the dcfeudanfl own construction and
npphcatxdn c:f!he cansent decree over a nnmberof ywa. "It faund that during the period

fonowmg entryofthe decree, the gtate had mtetpreted‘anyappeal to include judicial, as well as
administrative, appeals.



Tl paltics have now entered into a stipulasion with regard to the matters raised by the
camempr petition. A copy of the *Parties' Stipulstion Regarding Dismissal" is appended to this
motion 25 exhibit A. The stipulation provides:

1._ . Defendant has entered into the stipulation in congidaration for the

" plaintiffs’ agreement to dismiss their pefition without prejudice, and the
: aefenmc docs not admit liability or noncompliance with the terms of the
. Coun's previous order. o
7«' Upon review of its policies followmg the Court's grant of the preliminary
_ injunction eatered January 8, 1999 the state has resolved to conform those
policxeswﬂmelanguageofthe conseutdweemdhasmkentppmpdm
admnu:tranve steps to do so. Speaﬁcany the defendant is {gguing

memormdam the TexmCare Bumau. whu:hadmmim the P.A.E.

t

pmms. to Medncaid-parﬁc:paxing nming famhnes and the Administrative
Procedures Division of the Tennessee Secretary of State's Office,
ixﬁounmgthemofthemsofﬂ:ceom decree The memoranda,

o copwsofwmchwﬂlbemwthdu%mmdinmmdascoﬂccﬂw
" exhibit A to the parties’ :upuhnon. uwlude s statement that residents of

‘ Medxcald-wucxpatmg numng ﬁcmﬁes msy not bs involuntarily

d:schargedunulany appeal ofﬂemalofd;e residents' PAE apphcanon.

- including any available ldmimmtwa or judicial appeal, iz resolved ar the
“time during which en admmmuatxve or judicial appeal may be requested
hes pas;scd withaur ection. ‘
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3. The defendant represents that, in the exercize of due diligence, 8 review of
PAE appeal policies has been wridertaken. Based on that review, the
" ‘defiendant represents that 10 plaintiffclass members, other than Lillian
" erter, were adversely affcted by the stae's interprotation of he camsent
decree as only prohibiting discharges dunng the pendency of
~:uhninisu‘ative sppeals. ’

4. ’Ihzdefendanthasmprcsentmtcnﬁonofdomgsn but reserves his right

. under Rule 60, F.R.C.P,, to scekmheffrom the arder, if future
jumﬁcaucm exists,

5. Aﬂdmonally. while not an issue raised by the contempt petition, the
defendant agrees that if a plmnnﬁ‘class member prevails in his or her PAE
application eppesl by decision of an ndnunistranvc law judge (ALJ), the
defendant shall not appeal. An ALJ's decision shall not be deemed
émedcnt for future appeals. ’rhedefendant reserves the right to apply to
this Court for relief fram an Al:.J‘s"n‘xling‘int:rpmdng federal law. The

.. d&mdm also reserves the right o enact emergency rules or public
‘Anecessuyrulesmlceordancevmhthemmmstxmve&ocedm
Act. The defendant shall xmmedutely applythu term of the etipulation to

anyclassmembczwhosePAEapped mmrrenﬂypendmgatany stage of

M. Tester obained a favorable final order on her appeal to the Chancery Court, has received Medicaid
coverage retroactively, snd is receiving coversge cuncatly. The woqld-be intervenor, Mauagement Care
CatponﬂonWaukebndchu!ﬂ!CauCenm.hasmb‘mpudforﬁe entire period of her cure, and continues
to receive payment from Medicaid. The financial claims the corpoestion aszerted in suppont of i mmnnmn bave,
thetefore, bean ren&ered moot.


http:pend.en.cy

‘ f 2 !bpeal or judicial review. The defendant wﬂl xmmedmtply apply the terme
' of this stipulation 10 any indxvndual who, since July 1, 1997, kas obtained a
favorable decision on appeal and had such decision reversed by the
defendgu Commissioner of Health or her designee; the defendant will
‘ensure that the decisions favorablé tp'fho;e class members are immediately
reassessed and appropriate correstive, action takan, if necessary.

6 - 'The parties ngrecﬂmﬂ:ephinnﬁs are apxevazlmg party in these contempt

proceedmgs for purposes of zeekmg en twud of reasonable fees under 42
USC. § IBSRmA&xeCourt'amhczmtpawta enihrcextsordenwn
contempt proceedings.

In hghtnfﬂ\e foregoing, it appears thatdmre is no need or justification for continuing to
prosecute the petition for contempt” The pam;s _th:;efore jointly move the Court to dismiss the
contempt petition withour prejudice. o

“BATED this 6% day of Noveasics, 1999.

Respectfully submitted,

o INB 2419
- TENNESSEE JUSTICE CENTER
- 203 8econd Avenue, Notth
-Nashville, TN 37201
~ Phane: (615) 255-0331
".Counsel for the Plaintiffs

PAULG SUMMERS
' 'AUomeyGencnland Reporters
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by: =2

Sue A. Sheldon, TN BPR #155295

, Senior Counsel

B . 2od Floor, Cordell Hull Building
425 5th Avenue, North
! " Nashville, TN 37243
- (615) 741-2640

Counsel for the Defendant

CERTIFICATE OF SERVICE
- %
I hiereby cortify that & copy of the foregoing document has been mailed this (€ ~ay of

November, 1999 ta counsel for the movants for intervention st the following addresses:

Mr. William M. Bagrick Mr.:Mark S, Dessauer
Weed; Hubbard, Bemry & Doughty Huater, Smith & Davis, LLP
SunTrust Bank Building, Suite 1420 P.O. Box 3740
201 Fourth Avenue, North Kingsport, TN 37664-0740
Neshville, TN 37219 R
~ Counsel for Movant, Management Care
Mr. Christopher C. Purd  Corporation d/b/a Lakebridge Health
Tennessee Health Care Associstion . . Care Center
P.O. Box 100129
Nashville, TN 37224
Counsel for Movant, Tenneasee Health Care Association
Cotirisel fok the Plaintiffs /'
-



IN THE UNITED STATES DISTRICT COURT
~ FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JOEDOE, etal,

Plaintiffs, :

Civil Action No. 3-84-1260
v, Judge Nixon :
JOHN FERGUSON, in his official capacity a3 the
Tennessee Commissioner of Finance and
Administration,'

Defendant.

o).
)
)
)
)
)
)
o)
).
)
.

Pending before the Caurt is the plaintiffs’ Petition for Cantempt of Court, which was filed
December 11, 1998. That petition charges that the state {5 in vialation of the consent decree
eatered January 14, 1987, which permanently enjoins the state to comply with certain procedural
muuements pemmmg to the pre-admission cvaluatxon (PAE) process for determining eligibility

for Medlcaxd eovenge of nursing facility care. The plaumﬂ's specifically contend that the state is
| in violation of pa.ragmph (5)(a)(2), which pmvzdes in relcvant part as follows:
(5) Access to rhe PA E System
In order 1o implement the duepmessnghtsrecognized {n this order snd
‘'t preserve the recipient's opportunity to be heard, the following
safeguards shall be abserved:

(4) Whenever an applicant for admisgian to @ mrting home wha has chosen to
participate in the Medicaid progrim, or a current resident of such a nuring

'Pursusnt o Rale 25(d), F.R.C.P., and Executlve Order No. 23 (10119199). the current Commiscioner of the
Department of Finance and Administration iz aubstitated foc thc pmder.usor commissioncr of the Medicaid cingle
stafe agency, & the defeadant in this case.

T .
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: home.huapphedﬁorPAEappmvaiof:emhummﬁutﬂwumedmal
: . mﬂmﬁxefollmpmhhmshﬂbeobmedwmmthz
i ¥ integrity of the PAE npphcatmn, o

(2) No such resident may be discharged becausc
TDHE initially denied tha PAE application after
administrative review ustil any appeal is
resolved or the ime during which an appeal may
be requestcd has passed without action.

'meparues gubmit this supulanonunmugudtothcmmmedhymcoontemm

petition, nnd thc dcfcndan: enters into this stxpuhmon mconsxdmmn for the plaintifts’

agreement to dmmss their petition without prejudwc. The defendant, by entering into this

stipulation, does not admit liability or noncompliance with the terms of the Court's previous

order.

1.

Upan review of itz policies following the Coun‘s grant of the preliminary
injunction entered January 8, 1999, the state has resolved to conform those
palicies téthe language of the wusenidecreeandh&'- taken appropriste
admmstﬁnwe steps to do so. Speaﬁcally,th:defendmtu igsuing memaranda to
theTmCareBmmwhmhadmxmxtm&eP,A.E.prm&toMed;wd
participating aursing facilities and the Administntwe Procedures Division of the
Tennessee Swrctuy of State's Office, mfomng thcm of the tegms of the consent
decree. Thememmndn, copies ofWhichwnll beﬁledwm\ﬂxeComtand
mcorpmamd as collective exhibit A hetem, mclude g statement that regidents of
Medlcmd-parucxpatmg nursing facilities may not be involuntarily discharged until
anyappealofdenmlofthnmndmts‘ PABapphuhon, including any available
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adm:mmnve or judicial appw.xstesolvedord:em during which an
admmﬁuanve ot judiciel appeal may be requcsted has passed without action.
The defendant represents that, in the exei'cue of due diligence, a review of PAE
appeal policies has been undertaken. Based on that review, the defendant
represeats that no plaintiff class members, athes thin Lillian Tester, were
ndvmelynﬁ’ected by the state's inmtpre'&t'ioxi‘ of the consent decree as only
probibiting discharges during the pendmy nfidxﬁi'nimﬁve eppeals.
The defendam has no present intention ofdoing so, but reserves his right under
Rule 60 F.R.C.P, to seek relief from rhe ordet, if future justification exigts.
Addxtmmlly, while not an issue raised by thc contompt patition, the defendant
agrees that if a plalntiff class member prevnils in his or her PAE application
appeal by decision of an administrative hw Judgc (ALJ) the defendant ghell not
appea.l AnALJi decmonshaﬂnotbedmedpmedemwrﬁm:teappeﬂs. The
defzndant reserves the right to apply to thxs Couxtfor relief from an ALJ's ruling
mtexpmungfedeml law. Thcdﬁcndmtalmmervestheﬁghtto cnact emergency
rules or public necessity rule in necordancevmhthe state Administrative
Pmcedures Act The defendant shall immedmely apply thiz term of the
mpulauouta any class member whose P.A.E.appcal is currently pending at any
stage ofappul ar judicial review, The dcfendantwill immediately apply the
tetms ofthzs stipulation to any xndmdu:l who. smce July 1, 1997, has obtained &
favomhle decition an appeal and had suoh deb'lsmn reVezsed by the defendant

Commissxoner of Health or her dﬂtgnoe. the defendam will ensure that the

«'



décis'id:is favorable to those class members are immediately reassessed and

q?prop%ge corrective action taken, if* neccssny

Thcpamuagree thatthcplainnﬁ‘nxanpmvuhngpanymihmewnmmpt

ptoceedmgx, for purposes of sccking an sward of reasonable fees under 42 US.C.

§ 1988 and the Court's inherent power m;qﬁom its arders via contempt

mceedings

 DATED Ry day ofNovember, 1999

1

REOREH
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. ‘peﬁul.lysubmitﬁd.

GordonBonnymm,'INBﬁ# 2419

TENNESSEE JUSTICE CENTER
203 Second Avenue, North

- - .- Nashville, TN 37201

Phaae: (615) 255-0331

N Cotanse forthe Plntifl

?AULG SUMMERS
" Attomey General and Reporters

ool QSh

* "~ SueAvSheldon, TN BPR #155295

Senior Counsel
2nd Floor, Cordell Hull Building
425 5th Avenue, North

" Nashville, TN 37243

(615) 741-2640

- Counsel for the Defendant



Iia&et::ywﬁfyd:aiecopyofﬂm foregoing document has bean mailed this Lﬁ'_’%yof
November, 1999 to counsel for the movants for intervention at the following addresses:
M. William M. Barrick Mr. Mark 5. Dessauer

Weed, Hubbard, Berry & Doughty Hunter, Smith & Davis, LLP

SunTrust Bank Building, Suits 1420 P.0. Box 3740

201 Fourth Avenue, North . Kingspart, TN 37664-0740

Nashville, TN 37219 ~
Counsel for Movant, Management Care

M. Christopher C. Puri . Corporation d/b/a Lakebridge Health

Tenriessge Health Care Association .. Care Center

P.0. Box 100129 o

Nashville, TN 37224

Counsel for Movant, Tennessee Health Care Association
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