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RECavmtl..J 
IN 111E UNITED STATES DISTIUCT COUllT fN CLERK'S om@

FOR THE MJDDLB DlSlRICT OF TENNBSSEB 
NASHVILLB DMstON NOV 101999 

U.S. DISTRJCT COUR'[ 
) 	 MJO. DtST. TENN.JOE DOB. et.,a,J".~'''";.

.· { ·, ' . )· 
Plaiaritfs, 	 ) 

) CiW.AdionNo. 3-14-1260 
v. 	 ) JudgeNlxon 

) 
JOHN PBR.GT)SON, in bis official capacity as the ) 
·renn~ Commission.er af'Fumce and )
Admiaisttati.on,I . ) 

) 
) 

ORDER 
e I • .._ ~ otJ • I 

~~ bdOre this Court is 1ho plaintiffs' Petition fot Contempt ofCourc. filed December 

11. 1991. A(i11uc is the defendants ~plianee with.~ co~ decree entered Jmmy 14. 

1917. 

The ~es have submitted ajoint motion to dis.miss the contempt petition v.ithout 

prejudice.. Attaebcd to the motion is a stipulation. Fro&:ll a rmew of1he stiputatioD, it u ~ 

that the d~Jw agreed to take certaiJl actiom to ensuze compliBDCC widi 1he consam deaee 
. . 

and protect ~·Utte:rests ofplaindft'claas members. By 1he stipulation, the parties have resolved 
. ,. ! • • ·~ • • ... 

the ~ues~ in the contempt petition. tbcreby rendcri.na the p:titiou moot. 
. . 


It is. tli~ORDER.ED thal the joint mo1ion be~ and. ib6 Petition for 


COAtomptofC:.,UrtishetebyDISMISSBD-~udlce. ~ ~ 
4 

· - - · 	 - DIS CT &5URT £ 

1"1rm~ so 1.ule 25(d). F.l..CJI.., and Qecutive Ordet }Ifo. 23 (I0/19199), the CUl'l'eltl CohlmiHionef ofthe . 
Pepanrmmt of'P~ 1ttd .A.dmini~on ts &Ubstiruted forG>e ~ c:ammis.siaaec c:rf die Medicaid smpe 
state agmc:y, 8' ~~dani in 1b.ll cue. . . · 

'.. ~ 	 Thls documc:'lt..was e~lel Cd on 
the do(.kGt i11 compliance with. 
Rule 58 andlar R1.1~ 
FRCP< on:>;j"1fli B · . 

http:ORDER.ED
http:rendcri.na
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IN 1HE UNITED STATES DISTRICT COURT 
FOR. THE MIDDLB DISTRICT OF TENNESSEE 

'. i.'~.!1~·~'··~: NASHVILLE DMSION 
' . ' 

·. :· 
', I

', 
i ' 

JOE DOE; ct al.. ' . .) 
.I 
; : ) '. ' 

Plaintiffs, ) 
) Civil Action No. 3-84-1260 

v. ) Judie N'IXOll 
) 

JOHN FERGUSON. in hia official capacity u the ) 
Tcmic.uee Commissioner ofFiamc:c and · ) 
Achninisttation.I ·. ) · . 

''.'' : ...' ~ . '.) ''.' 
' - Def'eDdmt. ) 

. , JOINT MOTION TO MSM)M COlfiEMJIT PE]'CnON 

~ending 
\ 

~ore the Court is the plaintiff's' 
'I 

Petition for Contempt ofCourt, which wu filed 

December .11. 1998. The petitimi chtrges that the 5tate is in violation of the couent decree 

entered January 14. 1987. which permanently enjoins the~ to comply with certain pro~ 

requirements pcrtai.aing ic the pre-admission evaluation ~AB) proces& for delennining eligibility 

for Medicaid ~ge of11.ursing facility care. The plaintiffs speci.ticaJJy con.tcad that the state is 
! ' • 

in Yio~ afparagnph (SXa)(2), which provides in rel~ part u fallows: 

{S) A.cce11 to tits PAE Sy.rlam 

In order to implemcm the due process rights recognized in this order and 
to praerve 1he recipienta opportunity 10 be beard, the following 
safeguards &hall be observed: 

(a) Whenevec an applicant for admission to a nuning home who bu c:hogcn to 
participate in the Mt:dicaid pro~ or a current widellt ofsuch • nuning 

1rWsUmt to 1'1de "(d). FJLC.P.. and Executive Order No. 23 (I fl/19199), lhe Q.lrrut. Coiami51ioner ofthe 
Depanmeac orFinanc:e and Adm1'1isnrion is substimced for llu! ~ssor commissloctt oflhe Medicaid single 
ewe agcucy, as the ~ant ia this Cll!le.. : · ' · 

, 



.· 

... ' 

.i ,;tf::.:!i' ;.'~!
i ) .; . .;· 

.: home, has applied for PAB tppraval Of reimbursement for their medical 
· care, then fhe Coltowingprolu'bitions'shall 'bc observed to maintaizt the 

integrity of the PAE appli.catlon: 

(2) 	 No such raident may bo discharged. because 
TDHE initially denied. the PA£ appliQticm aiW 
a,dministrltivc review 1u:uil uy appal is 
rmol\'Cd or the time during which aD appeal may 
be requested bas passed with.out action. 

Lillim Tertct, a mcm.bcr ofdu: plaintifl'clw, alleged in the eontem:it petition that she · 
, (. ~,. ~.<: Jt· 

had been~~ care in I Medicaid-patticipaiing nUI1ing fadlity. She stated that ahc had 
I ' I • 	 • 

IUbmitted aPAE applicatioo. and thll it had been tnitially approved by an admiailtrative law 

judge but then dc:uic.d upon review by the defendant Commissioner'a ~ Upon tbat denial. 

the nursing fac;lity moved to discharge her invo{cmtarily while her itppeal wu pending before tho 

Cbanceey ~urt for Davidson Couuty. The defendant Commistioaet's designee upheld the 

faci.lity'1 propotcd discharge, prompli!lg the filing ofthe peµtion for coat.=lpt. 

A.l\~JJi was held January S, 1999 oa. the motion for a preliminary injunaion. On 
. .· . . . 

January &;: 1999,:the Court entered an order enjoining the defendant from authorizing, enabliq or 
. : ~ ... 

ratifying the 'discharge of Lillian Tester from a.Medicaid-participating nursing home during the 

pendcacy afh=: PAE appeal. Tue Court rejected the defeadanrs argument that the above--quoted 

lanplge oftbe consent d.ecree wu ambiguous, a.o.d should. be read as only prom"biting 

invobmta1y discbarp duri!ig the penderu;y orodmininfatiWf appeals. The c.ourt found that such. 
.. 

an intefpretation was a rdativcly ReeD.t. departure &om the defead.aat1 own coastruetion IJ1d. 
;,; J.,,-;;"'!"· ..:: 	 • • .•. • •••• 

applicatid~ afd:ic consent deaee over a mamber·~f.yeCi.."It found that during the period. . . . . . 

f~llowing entry.i>ftbe decree, the IWe had intetjifeted:.an,y appeal" to includejudicial, a& well as 

administmive, appeals. 

2 



·,. . 
',: .! 

. . 
c:om:mnPt.Jietitiou. A copy ofthe "Parties' Stipµ~nRegarding Dismiual" ii appended to t.bil 

motion u~itA. The stipulation Fovidu: 

1. l)ef'e"'"nt hu entered into the stipula~ in comicLva.tion for the. . . 
. · plaintiffs' agreement to di!mis~ their pe,tition without prtjudice, and~ 

' . · i;lefend.ant docs not admit liability.or,nO!lCompliance with the terms ofthe 

. Court's previous order• 
. :1 ·..:.'~· .; . . . . .. 

·l: · Upon review ofits policies folio~ the Court's Bra.at of the preliminary 

injunction entered January I, 1~~. the state lw waived to cxmfomi those 

· policies to the Jan&uage ofthe cOd.Set\t decree and. bas taken appropriate 
:. . ....., .._.,, - . 

' - . ~ . 
. · idministrative stl.ps t.o do .&O. Spt.qfic1.uy', the dcf'eadan.t ls iswiag 

.... .. • ':.' ·::1 ··"{". 

· · :memoraud.a. to the T=mCare Burc&u..whichadmjnjsten the P.A..E. 
!'. • r •••. 

:·iproccss. to Medicaid·participatbig.nuning ~lities antl the Admbiistrative 

·i" · · .. ·,. PiocedtD"eS Di'Vision of the T~~·S=ctary ofState's Office, 
:.·.., . 

infonni.ag them ofthe tenm offbc con.sent decree. lbe memoranda. 

copf.eg afwhich will be filed with the Court IJld UM:.oq>arated as con=~ 

exlu"bit A t.o the partia' stipulation,. ind~ & ltl.tt:ment tlJat. raidcms of . 
.• :· i 

Medicaid-participating nuning·6cilidei ·may not be involuntarily 
" I~ • ~.. • • : " > • 

~discharged until any eppeal ottte.nw ofthe RSidcuut PAE applicat1cm. 

I! 

... 
has passed without action. · · ' 

I.. .:. ~ .~ '. 

http:ottte.nw
http:infonni.ag
http:Spt.qfic1.uy


3. 	 The defendant represents that. ·in.the exerci&e ofdue diligmcc. a. review of 

PAE appeal policles hu beer>. u1idenaken. Based on that reviaw, the 

clcfcsubmt tcpreSellts that no plaintiff'class members, other than LW.ian 
·i .. i ,~~~: .~~~ 

Test.er. were advmely affected by~.~·· intmpl:catioD. ofthe couent 

dec;ree as only prohibitins disc~es during the pend.en.cy of 

84"1inistradve appeals. 

4. lb. det'@dant has no preaem in~tionofd.ob:i.g sa1 but reserves bis right 
~ ' .;. 

. under Rule 60, F.R.C.P., to seek re!Wtmm the order, iffuture 

justification exists. 

S. · ·· ,. 'Mditionally, while not an issue Ilised by the ex>nt.empt petition. the 

defendant~ that ifa plaintiffclass member prevails in hll or her PAE 

.~lication appeal by decision ofan admintstratlvc lawjudge (AU), the 

defendant shall not appeaJ. An ALJ's dccidoi1 shall not be deemed 

precedcat for futtft appeals. The defeo.dant reserves the right to apply to 

this Court for ndief'fram an AI.J's.ruling intapre.ling federal laVI. The 

4~endant also reseNes the right to eoact emugeney ndes or public 

.~ity rub in accordance with the state Administrative Pr<>C'CClums 
. ; . ·.;.: .. ·. 

Act. The defendant &hall immed,iately apply thll term ofthe ltiputatioa to 

·..;.y class member whose PAE appeal is curreotly pending at any ~e of 

2Ms. Tester obtahted a favonble f~Ord«~~- ti0' 111e a.cay <;ourt, has received Medicaid 
co\lerage retroactively, md is~ c;ovcrqc CUM&ld)-~ ~e~Id-be~.Mmagement Care 
Corporar.loa. dlb'a .t.ll:ebridgc Heald! ~Cellt«, lw lloW '*a plid for the entire period ofh~r CV1!, lftd comi1mec 
1a ~paymentfnlm Medicaid. The finmcial claims lhe corporatioo U&«ted in 11.1ppon of inta'vcolioo bave. 
thctefan:. bc:ea, midei'ed moot 

http:pend.en.cy


·, ... 

ofthis stipulalion to any individual who, since July l, 1997, hu obw:ned a 

favorable: dc=ciaion on appeal and. bad such dec:ision revened by the 

defendant Commission.er ofHeal&. ar her desipee; the dl:Ceudam will 

ensure that the decisions favorable tci those clus members are immediately. . . ' 

6. . , ~~ patties agree that the plaintiffs are a prevailing party in these c.ontcmpt 
; :7:• 

procceAings, far purposes of1eeking an &ward orrcaaonablc feet .under 42 
.. · . 

U.s.c. § 1988 and the Court's· ~tpower to ~ it.s orders~• 
• • . !. 

c;ontempt proceedings. 

In light .ofthe foregoing, it appears that 1bete is no a*or justification tor conrimJing to 

prosecute the petition for contempt.:· The parti.c:S ~re jointly move the Court to dismiss the 

eontempt petition withoUt prejudice. 
.... ,. . \l. . 

DATED this ~day ofNov~, 1999 ... 
....··. 

~ly submitted, 
..· ',. 

- . 

~ 
· TENNESSEE JUSTICE CENTER 
203 Sccoad.Avea.ue, North 

·Nashville. TN 37201 
Phoue: (61S) lS.S-03~1 

· . Counsel for tbe Plaintiffs 
.... .,,,:· 

PAUi:. 0. SUMMBRS 
. Attoriley Genen1 and Reportas 

•'I ' •\'•., 

5 
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by! ~Q.~ 
SueA.· Shclclcm. TN BPR #155295 
Senior·Coumcl 

. 2Dd Floor, Cordell Hull Btdlding 
425: S.th A.vcmic, North 
Nasb.ville, TN 37243 
(615) 141-2640 
eouDsel for the Defendant 

C£RT1J1CATE OF SERVICE 
. , ..·Ee-­

I hereby certify that a copy ofthe foregoing document bu be= mailed 'this t!_-aa.y of 

November, 1999 to counsel for the movants for i~on at1he following ad.dresses: 

Mr. Wil~M. B~ck Mr.:Mark S. Dessauer 
W~ H'il\,bard, Bcny & Doughty Huiitet, Smith ll. Davis. LLP 
Sun.Trust Bank Building, Suite 1420 P.O:Box 3740 
201 Fourth. .A.venue, North ~rt. lN 37664-0740 
Nub.ville. 1N 37219 

Counsel for.Movant, Management care 
Mr. Christopher C. Puri Corporation dlb/a Lakcbridge Health 
Tennessee Health Care Association CareCenter 
P.O. Bo" 100129 

Nashville. 1N 37224 


Counsel for Movant. Tenncast:a Health Care A~i.ation 
,.. 

.·.: .-.. 

-. ·,:· .· ... 

. .. ._ ...... 
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JN 'THE TJN1TEO STATES OISn.ICT COURT 

FOR. THE MIDDLB DISTRICT OF TENNBSSEB 


NASHVILLE DIVISION 


JOE DOE, et al., ) 
} 

Plaintiffs. ) 
) Cvil Action No. 3-14-1260 

v. ) Ju.dgc·Nixo11 
) 

10HN FERGUSON, in m.. offidal capacity as the ) 
Tenn•'ICC Cam.mission.er ofPimmce and ·" )-: ,, '.: 
A~on.' . )' . ·. 

. .. :".t.l; ): .. ' : . 

Defead1111. ) · 

PARTIES' smm..&1JON 1'£GA1U>ING DISMISSAL 

Pen.cli.Dg 'before the Court ls the plaintiffs' Petition for Contempt ofCourt_ which wu filed. 

Deeembcr 11, 1998. That petition charges that the state is in vioWion of'lhe crm.sont doctce 

enteEed Jll1U8JY 14. 1987, which permanently eajoim the stale to comply with eettain procedural
·. . 

requitements pemining to the pre-admission evat\µiti9Q (PAE) process for determining eU1l1nlity. . 
for Medicaid. coverage ofnursing facility care. The plaintiffs &ped.fically comcnd that the stam is 

in violation of~ (S)(a)(2). which provides in telcvant part as follows: 
• • I ~ "'"' • 

(SJ .Accu1 to r'hl·PAE Sy.stem 

In order to implement the due proceu rights recogni2ed mthis order and 
·to preserve the recipi,emls opportunity ta be heard. the following 
safeguards shall be observed: 

.. ' 

(a) Whcnever an applicant for admisskln to a. nursing home who bas choaen to 
participate i.rl the Medicaid progriim. or a current resident of tucli a nursing 

.. 
1Pmua t0 Jlale 2S(d). F .R.C.P .. and ExeQadve Order No. 23 (\0/19199), 1be cwrent C'.ommk;icaa' atlbc 

J)oparcment ofFIDao.cc ud Admmistntioa i£ aubstitutcd for 'cbc ~ar commiuioact afdic Medicaid mgte 
~qeri~. 11& the dc£cadam in chis ca.st. · ·. 

I ' 

... , . 

http:ofFIDao.cc
http:Pen.cli.Dg
http:Cam.mission.er


• !.4~ ;, : .. :' 

· '. home. bu applied. for PAE ap~of~ fbr their medical 
. ~ then the following prohibitioui aJ:Wl be observed to mai.ntain the 

·: .; '·~ 1 integrity of the PAB application; · .. · · 
,, .. . 

(l) No auoh resident ma)' be discharged. bealwic 
TDHB initially deaiod. ~ PAE application after 
aclmi.Distmive review until anr appeal is 
resolved or the time during wWch u appeal may 
be reqQCStcd hu passed without~ 

~ ' . .- ._,, . 

The P~"8 submit this stipulation with RgSrd.~ the maUCll raised by the contempt 
I 

f ••:. 

petition, and the.defendant eaten into this stipulation..in~dera.6o11 for the plaintiff's' 
. . ! . ll.:1 .. ~ 

apeement to di:sDii.ss their peti~n withoqt preju4icc. ·.:.n;e defendant, by entering into this 

ltipulation. does not admit li.a.bility ~noncomp~ with the t.orrrt1 oft11e Court'• ptcYious 

order. 

1. Upon raview afit.s policies followins 1hc Court's grant ofthe preliminary 

injunction entezed JIJ11J8lY I, 199511 the state hsi·re.oLved to cord'.otm. thos.e . ... . 
.• ' 

policies _tiJ the language ofthe consent decreC ·a.00 has taken appropriate 
. . . . . ~;. ··>." '' 

~. . ' ,. 
admjn;s~ steps to do so. Specific:ally.'the,~ is issuing memoranda tD 

. " ...·. ... ,... , 

the TeimCare Bureau. which administers.the P.,A..E. process, to Medicaid· 

participtling n.ur:sing facilities and the Administrati~Procedure& Division of the 

Tennessee Secretary of State's Offioe. infminmg them of.the tetms oftlu: con.sent 

ckacc. The memoruula, copies of which will- be .filed with1bc Court uu! 
~· .. 

~ u collecuvc exhibit A heceto, laclude a staUment that resideuti of 
·.,'. 

~aid...participating nursing facilitiei: ntay·not be invalwmrily diachaqed Uft.til 

any appeal ofdeaia1 ofthe residen~ PAB a'PPli~ induding any avail.able 

·.1 

- '.i 

http:di:sDii.ss


... 

• ~. ~ • 6' •• 

\.' ... 
admirii'1i'atlvc orjudkial appeal. is resoi~:or~ tiinc during which an 

!ldk(ii!j~ve orjudicial eppcal may be·~~~-hu pused without action. 
' . 	 .. 

2. TM dcfeadant represents that; in fbe eX~~due dilJ&eoce, a review ofPAB 

appeal pc>licies has been UDdertabm. Based on that review, 1he ddesldaut 

~~that no plaintlffclus members, ~~~-Lillian.Teater, were 

lld.vcady;a!rected b)' the itate'& interp~ori~r~ coment decree as only 
. . \ . . 

~t>itiag discharges during the pcn&:tiey t?f ~istrative eppea1s. 
. .. 	 .. : . .. . 

3. The ~antbu no present intention ~fd~h,g·i~ but reseives his right W1der 
• ' : • .'• '1t~ 	 • 1' • 1.• ~ 

! .: • . 	 : ' ' ~·' . • • : . 

Rule. 60, F Jl.C.P., to &eek relief&om ~.order, iffuture juai:fication exi.ttQ.
"» ....... 


4. 	 Additionally, while J10t IIl issue raised by ~e coa.tompt pe1i.tion, the defendant 
. .. 

aareea tJ:w ifa plalnti1fclass member prevails in. hlJ or her PAB application.. 

appeal by·decision ofan administrative:18-•jtidg~.(.ALJ), the defendant lhell not 
' I 	 • ,,.. ' ' • ::. ' '. 

appeal. An AL.J's decision 5bail not be~p~ent for~ appeals. The 
. ~ : ....··. . 

defendant reserves the right to apply to thi~ CoUtt~ relieffrom au ALJ's rullo.g 
:·; .~··}·~··./"~ : '.:_:. ""· .. ".. 

inteip[et:ing federal law. Tbc clcfcndant also' reserves the right to caact emergency. . . 	 . 

rules or public Jlecbisity rulci in accorct.am:ewith the sta1XI Admiriistnmve 

Proce.dutci Act. The defendant shall immediately apply thi.c term ofthe 
....... 


atipulatio~ ta any class member Whose J:'AB appeal· is cummly pending at my 
i 	 tt ! .... '. ' ,,. 

stage ~tapPeal or Judicial teView. The dCt'eridat4 Will immediately apply 1he 
. •· . . .: .·..... 

tetm5 ofthis stipulation to any individ~ who, siO.ce July 1, 1997. has obtained a 
0 

' " 	 *II•, :, ._.• •'• 

&.Y'orabl~.decision on appeal and had suoh d¢u~~ reversed. by the defclldant 
.. . . ::.....·· .·:.· 

Coi::D:missioner ofHealth or her deai~ the defendant will w.mre that the 

3 I• 



~sio.is favorable to ihose class members are~atdy reassessed and 
,··, ! •• 	 I'"' f • 

s. 

proceedincs. for purposes ofseeking m award of~le fees under '42 U.S.C. 
. ·.· 

f 1988 and the Court's inhcrettt power to·Cltfotcc its orders via cootempt 
• • ~ 	 • • • • • ·• t. 

proceedings. 
. ~ .. " .. 

DATED tbil£! day ofNovem.'ber, 1999. 
, 	 . . ;. :.: ·..l: ~ 

~spec#iilly submitted, 
... :,•. ... '~...:.. , 

·~~. 
~1:'NB#2419 

"· TENNESSEE rumcs CBN1BR 
2.03 Sec=d Avenue. Nonh 

· . · Naib:ville, 1N 37201 
Phoaa: (615) 2.SS..0331 

· · C?,o_unsel for the Plaimiffs 
• • ,1 _ 

~AUL G. SUMMERS 
·. . . . . Ait.omey General and Reporters 

;.by:~a.~ 
. 	 Sue-kSbeldoa.1NBPR.#15S29S 

sCriiorCoumel 
~·Floor, Cordell Hull Buildms 
4lS Stb. Avenue, North 

. 	Nash.viii~ TN 37243 
(~\Sj 741-2640 

· · Cowuel for the Defendant 
. ' 

... !:' 

;\' ,\ 

« .--· 



.. ' '••' 

... :· .· 

., ..::;, ,.~~ CEBmlCAIJ'QF'SEBVlCE 

I~~; C4ttify that a copy of the fo~ document has 1*a mailed this I 11~y of . 
I '," , 

November, 1999 to counsel for the movants for in~ at the following~: 

Mr .. William M. Bamck Mr~ Mades. Dessauer 

Weed. Hubbard, ·Beay Ill. Doughty HUnt=-, Smith &Davis, W 

SunTnut Bank Building. Suite 1420 P.a.· sax 37-40 

20'1 Foutth.Avea.uc, North Ki~ '1'N 37664-0740 

Nashville. TN 37219 . ... . 


~~forMovant, Mam.pm.em Care 
Mr. Christopher C. Puri Colporation d/bla Lakcbddge Hulth 
T~~~Health Care Association .. ' Cate Cem.er 
P.o: Bdx 100129 

Nashville, TN 31224 


Counsel fdr Movant, Tennessee Health Cate A.is09iation 

.... i' 

·, 

. : . 

. ·.···:.. 
:,f; ..... I 

: ~ . 
. ·'. 

•.I 

I• 

,_,·, . 
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