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EXECUTIVE SUMMARY

During the 2008 legislative session, Senate Bill No. 2147 / House Bill No. 2117, was
introduced. Subsequently, an amendment was drafted rewriting the bill, deleting sections (b)
through (e) in the existing Tennessee Code Annotated, Section 65-5-107, and replacing those
sections with language that would require the establishment of the Tennessee Rural Affordability
Fund (“TRAF”). This amendment, referred to hereafter as the “proposed legislation” or the
“bill” is provided as Attachment A.
The statutory sections to be deleted by the proposed legislation authorize the Tennessee
Regulatory Authority (“TRA” or “Authority”) to establish, if found necessary by the TRA, an
alternative support mechanism to ensure that all Tennesseans have access to affordable basic
telephone service. This policy objective is referred to as universal service. The existing statute
that empowers the TRA to meet this policy objective is found in Tennessee Code Annotated,
Section 65-5-107. This statute can only be implemented if it is determined “that the alternative
will preserve universal service, protect consumer welfare, be fair to all telecommunications
service providers, and prevent the unwarranted subsidization of any telecommunications service
provider’s rates by consumers or by another telecommunications service provider.” 1 Further, the
existing code sections provide the parameters of any fund, and grant the Authority jurisdiction to
monitor and enforce the criteria for such fund. 2 This statute was enacted in 1995 by the General
Assembly and has not been implemented by the TRA. Even though the TRA has not seen the
need to establish a state universal service fund (USF), there are indications that a major source of
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Tenn. Code Ann. § 65-5-107(b).
Tenn. Code Ann. § 65-5-107(c).

revenue that rural telephone companies have depended upon to help maintain affordable rates is
rapidly dropping. The revenue stream in jeopardy is referred to as intrastate switched access.
The consequences of losing this historical revenue stream could have a significant impact on
telephone services in rural areas of the State. The proposed legislation attempts to remedy this
problem.
The proposed TRAF legislation is specific to telephone companies serving the most rural
areas of the State [rural incumbent local exchange carriers (“RLECs”) and rural telephone
Cooperatives] with less than one million (1,000,000) access lines, where it can be argued that
competition has been slower to develop. The bill requires these carriers to reduce their intrastate
switched access rates 3 to their interstate switched rate levels. The revenue loss resulting from
these reductions will be recovered from funds paid into the TRAF. The TRAF is to be funded in
a manner similar to the Federal Universal Service Fund, and the Authority is to implement and
administer the TRAF.
On May 19, 2009, Chairman Richard Montgomery of the Utilities and Banking
Subcommittee of the House Commerce Committee requested the Authority “study this
legislation and make recommendations” to the General Assembly during its 2010 legislation
session.

Subsequently, Representatives Charles Curtiss and Charles Sargent, Jr. submitted

additional questions for the TRA to consider when preparing its report. This Report on the
Tennessee Rural Affordability Fund (“Report’) is provided in response to the requests of
Chairman Montgomery and Representatives Curtiss and Sargent. The Report provides a brief
background of access charges and rates and an overview of the proposed legislation.
3

Switched access services are purchased by interexchange carriers from local telephone companies for use of local
facilities necessary to complete long distance telephone calls.

Additionally, the Report contains specific recommendations in the event the General Assembly
moves forward with consideration of such legislation.
In summary, the Authority recommends that:
1. Any funding to support rural broadband deployment should be established as a separate
portable fund. The proposed legislation should target keeping local telephone rates
affordable;
2. No statewide benchmark rate for local telephone service should be established as a litmus
test to determine support from TRAF;
3. A statutory sunset provision should be incorporated in the proposed legislation with the
requirement that the TRA provide a report and recommendation to the legislature before
consideration is given to extending the life of the TRAF;
4. A statutory provision to cap the size of the TRAF should be established once determined
by the TRA. Such a cap will control the growth of the TRAF;
5. The language deeming recipients as carriers of last resort should remain. Additionally,
the legislation should include provisions that all receiving entities provide certain social
and safety services such as Lifeline/Link-up;
6. Companies electing Market Regulation under Tenn. Code Ann. § 65-5-109 should not be
allowed to draw from the fund. Because a carrier operating pursuant to market regulation
can adjust its rates to respond to competition, the need for specific subsidies such as that
from the TRAF would become unnecessary. Therefore it is appropriate to cease such
TRAF assistance if the carrier elects Market Regulation;

7. The requirement whereby each provider contributing to the Federal Universal Service
Fund must contribute to the TRAF should remain;
8. Language should be added empowering the Authority to assess and collect fees and
providing the TRA with specific rulemaking authority to establish criteria and procedures
for assessing, collecting and dispensing fees, and for monitoring the operation of the
TRAF;
9. The proposed TRAF language should be added to Tennessee Code Annotated § 65-5-107
with the existing language in Section (b) through (e) remaining in place; and
10. The effective date of any legislation enacted should be delayed one year to enable the
Authority to adopt rules putting into effect procedures and criteria for operation of the
TRAF.
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Introduction
During the 2008 legislative session, Senate Bill No. 2147/ House Bill No. 2117,
was introduced. Subsequently, an amendment was drafted rewriting the bill, deleting
sections (b) through (e) in the existing Tennessee Code Annotated, Section 65-5-107, and
replacing those sections with language that would require the establishment of the
Tennessee Rural Affordability Fund (“TRAF”). This amendment, referred to hereafter as
the “proposed legislation” or the “bill” is provided as Attachment A.
The statutory sections to be deleted by the proposed legislation authorize the
Tennessee Regulatory Authority (TRA or Authority) to establish, if found necessary by the
TRA, an alternative support mechanism to ensure that all Tennesseans have access to
affordable basic telephone service. This policy objective is referred to as universal service.
The existing statute that empowers the TRA to meet this policy objective is found in
Tennessee Code Annotated, Section 65-5-107. This statute can only be implemented if it
is determined “that the alternative will preserve universal service, protect consumer
welfare, be fair to all telecommunications service providers, and prevent the unwarranted
subsidization of any telecommunications service provider’s rates by consumers or by
another telecommunications service provider.” 1

Further, the existing code sections

provide the parameters of any fund and grant the Authority jurisdiction to monitor and
enforce the criteria for such fund. 2 This statute was enacted in 1995 by the General
Assembly and has not been implemented by the TRA. Even though the TRA has not seen
1
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Tenn. Code Ann. § 65-5-107(c).
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the need to establish a state universal service fund (USF), there are indications that a major
source of revenue that rural telephone companies have depended upon to help maintain
affordable rates is rapidly dropping. The revenue stream in jeopardy is referred to as
intrastate switched access. The consequences of losing this historical revenue stream could
have a significant impact on telephone services in rural areas of the State. The proposed
legislation attempts to remedy this problem.
The proposed TRAF legislation is specific to telephone companies serving the most
rural areas of the State [rural incumbent local exchange carriers (“RLECs”) and rural
telephone Cooperatives] with less than one million (1,000,000) access lines, where it can
be argued that competition has been slower to develop. The bill requires these carriers to
reduce their intrastate switched access rates 3 to its interstate switched rate levels. The
revenue loss resulting from these reductions will be recovered from funds paid into the
TRAF. The TRAF is to be funded in a manner similar to the Federal Universal Service
Fund, and the Authority is to implement and administer the TRAF.
On May 19, 2009, Chairman Richard Montgomery of the Utilities and Banking
Subcommittee of the House Commerce Committee requested the Authority “study this
legislation and make recommendations” to the General Assembly during its 2010
legislation session. Subsequently, Representatives Charles Curtiss and Charles Sargent, Jr.
submitted additional questions for the TRA to consider when preparing its report. This
Report on the Tennessee Rural Affordability Fund (“Report’) is provided in response to the
3
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request of Chairman Montgomery and Representatives Curtiss and Sargent. The Report
provides a brief background of access charges and rates and an overview of the proposed
legislation. Additionally, the Report contains specific recommendations in the event the
General Assembly moves forward with consideration of such legislation.

A. Background of Switched Access and Local Rates

When evaluating the proposed legislation it is important to understand the history
and relationship between switched access charges and local rates of RLECs and telephone
Cooperatives in Tennessee. Although the Authority does not have jurisdiction over the
Cooperatives’ rates, the following discussion regarding RLEC rates can also be generally
applied to telephone Cooperatives.
In order to make residential telephone service available and affordable to all
Tennesseans, the Authority and its predecessor agency, the Tennessee Public Service
Commission, established and maintained low telephone rates for residential consumers. 4
In order to maintain these low rates, other services provided by RLECs had to be priced
above their respective costs in order to subsidize residential consumer rates. Many of the
higher rates contained implicit subsidies making them difficult for customers to identify.
Switched access, which is a system of rates purchased by interexchange carriers (“IXCs”)
for use of the local telephone company facilities in completing long distance calls, was one
4

The FCC's most recent report on telephone penetration was issued in August, 2009 and included data
through March, 2008; the report states that 92.8 percent of all Tennessee households had telephone service.
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such service priced above its related costs so that residential local rates could remain low.
This built-in implicit subsidy exists today and is an important factor in local residential
rates in Tennessee remaining low. Attachment B contains a list of the current residential
rates for the RLECs and telephone Cooperatives with less than one million access lines in
Tennessee.
Revenues received from switched access services have historically allowed RLECs
and telephone Cooperatives to offer lower rates for residential service. Over the past
several years, however, consumers have gained the ability to place long distance calls via
wireless, Voice over Internet Protocol (“VoIP”) and other technologies – technologies
capable of completing calls without using the switched networks of local telephone
companies or, at least, can avoid the use of part of the network. Further, the number of
wired access lines for RLECs has declined with the advent of these technologies.
Accordingly, the levels of switched access minutes and associated revenues have declined,
thereby reducing the amount of revenues that flow to support local residential rates.
Moreover, like many other telephone companies, rural providers face challenges
from competitors, technological changes and changes in consumer preferences. Unlike
larger telephone companies with a higher concentration or density of customer base,
RLECs and Cooperatives generally do not have as diverse a set of revenue streams to
offset potential revenue losses. Rural providers also operate in areas with a cost generally
higher than that of the urban areas. The combination of factors threatening their revenue
streams, coupled with higher service costs, potentially endanger the financial stability of
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RLECs and Cooperatives, which in some instances are the only facilities-based wireline
providers in their rural service areas.
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A.

Overview of the Tennessee Rural Affordability Fund (TRAF)

Two of the basic revenue streams that RLECs depend upon to maintain affordable
local rates are switched access revenues and monthly rates for local service. Loss or
substantial decline of either revenue source can put in jeopardy the present price of
residential services. The creation of the TRAF recognizes the fact that switched access
revenues and the cash flow they provide are declining and are likely to continue to erode;
in fact, the number of billed switched access minutes for RLECs has declined 29% since
2004 (see attachment C for a list of RLEC billed intrastate switched access minutes from
2004 through 2008). The TRAF provides a reasonable means to lessen this impending
financial impact on RLECs and Cooperatives. Specifically, the TRAF would remove a
large portion of the existing implicit subsidy in intrastate switched access rates by reducing
the rates to the interstate switched access rate levels. To make up for this revenue loss,
however, a fund will be created essentially equal to the total amount of access revenues
lost by the RLECs and telephone Cooperatives collectively. As written, the proposed
legislation requires that contributors to this new fund consist of all providers of voice
communications in Tennessee, including competitive local exchange companies (CLECs),
cable providers, VoIP providers, resellers of local service and wireline telephone
companies themselves. Contributions would be based either upon a percentage of total
intrastate revenues or a fee per working telephone number.

In turn, RLECs and

Cooperatives would draw monies from this fund to make up for their lost switched access
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revenues. The practice of collecting funds from this broad base of carriers is analogous to
that used by the Federal Communications Commission (“FCC”) in administering the
Federal Universal Service Fund.
In other words, the existing revenues received from switched access charges once
paid by IXCs for aid in maintaining low residential rates would be replaced by a system of
funding to be recovered from all providers of communications services in Tennessee.
Carriers paying into this fund would be able to recover their contributions through a line
item surcharge on consumer bills. The Authority would administer and oversee all aspects
of fund assessments, collections and disbursements.

Size of Fund and Customer Charge
Based upon information available to the Authority, along with an analysis of
interstate switched access rates, it is estimated that the initial size of the fund would be
approximately $20 – 25 million dollars. 5 Using this approximate size of the fund and the
number of telephone lines in Tennessee based upon the latest FCC data, consumers could
expect to see a line item surcharge of approximately $0.20 to $.25 per month on their
monthly bills for communications services.

As stated above, RLECs and telephone

Cooperatives would draw monies from the fund; the amounts would vary by carrier, and it
is estimated that individual RLECs would receive anywhere from $0.50 per residential line
to over $29 per residential line on a monthly basis. The variation of the reimbursement
5

The Authority does not have available data from telephone Cooperatives regarding the effect of reducing
access rates; therefore, this amount approximates the need of these carriers.
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rate depends upon several factors, including the switched access rates charged by
individual RLECs, the amount of switched access minutes and the number of residential
lines. Attachment D shows the approximate residential per line amount and total annual
payment to be received by each RLEC. 6

Effects of Establishing the TRAF
The TRAF would provide necessary financial stability to the RLECs and telephone
Cooperatives by requiring an explicit subsidy (rather than implicit subsidy) flow from all
communications providers in Tennessee to these rural carriers, instead of placing the
financial burden of loss of access revenues entirely on the customers of the RLECs and
telephone Cooperatives. This explicit subsidy should, in theory, allow rural carriers to
maintain rates and quality of service at their current levels and thus aid in maintaining the
goal of universal service. The proposed legislation, however, does not provide for a
determination as to whether a continued subsidy would be necessary to ensure affordable
rates. In response to Authority data requests, some potential contributors to the TRAF
expressed the need to evaluate the RLECs’ earnings prior to establishing this funding
mechanism. Although current revenue streams from switched access continue to decline,
local rates for RLECs and telephone Cooperatives have remained affordable, and only one
RLEC in the past twenty years has petitioned the Authority for a general rate increase.
While there can be many explanations for not filing for a rate increase, it does not
6
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necessarily mean that the financial condition of a company is healthy. In fact, there are
examples across the nation where large incumbent telephone carriers are selling off their
rural exchanges. At least one of these acquisitions has resulted in the purchasing carrier
filing for bankruptcy. Moreover, in Tennessee, there is some evidence that the decline of
access revenues may be impacting the earnings of RLECs. In financial reports submitted
to the TRA, 12 (twelve) out of 15 (fifteen) RLECs indicate they did not earn their
authorized rate of return for the latest twelve (12) months. 7
It is important to note that the TRAF is distinctly different in scope and application
from a traditional universal service fund, as envisioned by the existing statute.

The

revenue stream created by the TRAF should not be confused with universal service
support, because the subsidy established by the TRAF is not designated to provide specific
support for local rates and does not offer portable support to all carriers providing local
service.

This limited availability of subsidies for local rates is one of the primary

differences between the proposed TRAF legislation and the general manner in which a
Universal Service Fund (“USF”) normally operates.

Through a USF, subsidies are

provided to any and all providers of local service in an area that is generally designated as
a high cost area. In this manner, competition is encouraged in high cost areas, which most
often are rural areas. As such, universal service is funded and preserved regardless of the
carrier providing service in the area. One weakness of the USF strategy is the potential
growth of the fund due to the subsidy being available to all comers. The design of the
7
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TRAF, on the contrary, is more likely to keep the size of the fund smaller by limiting those
who can tap into the fund. Clearly, the TRAF should not be viewed as a USF, but rather as
a replacement revenue-neutral stream flowing to RLECs and telephone Cooperatives to
strengthen them financially in return for their continuing status as carriers of last resort, as
well as a means by which these carriers may maintain affordable rates. Clearly, the TRAF
is more of a revenue stabilizer for rural carriers which should work to complement the goal
of universal service. The Authority believes that institution of a TRAF is likely to delay
the need for a state Universal Service Fund for recipients of the TRAF.
Although the TRAF should allow rural companies to maintain local rates and
service quality at their current levels, there is a trade off. The TRAF could also make it
more difficult for competition to emerge and evolve in rural areas because competitors
offering local service would not receive the benefit of a consistent revenue stream.
Accordingly, competition in certain areas could be impeded where one utility must
compete for the same service with another utility (the RLEC or telephone Cooperative)
receiving a subsidy. Of course, unlike RLECs and Cooperatives, competitors have no
obligation to serve all customers in areas they enter and often refuse to expend the capital
to serve the most rural, low density areas of the State. This is why there is a need for a
financially stable carrier of last resort.
There are alternatives to establishing the TRAF if reductions to intrastate switched
access rates are mandated. One option is to increase local telephone rates. A carrier under
the Authority’s jurisdiction that is experiencing a loss in access revenues can always
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petition the Authority to increase rates if the lost revenues result in the carrier not earning a
fair rate of return. Our analysis indicates that the loss of RLEC revenue from reducing
intrastate switched access rates to the interstate level ranges from $0.51 to $29.14 per
month per residential line. (See Attachment E) The boards of telephone Cooperatives can
vote to increase local rates. Such action, however, could result in local residential rates
increasing to a level which might bring into question the affordability of rates and running
counter to the goal of universal service. The proposed legislation, however, does not
address the affordability of local rates nor does it provide a test to determine whether local
rates are affordable.
To aid in maintaining affordable residential rates, RLECs and telephone
Cooperatives have the ability to receive revenues from the Federal Universal Service Fund
to help cover the cost of local service. To receive this revenue, a telecommunications
service company must apply for, and be designated as an eligible telecommunications
carrier (“ETC”). Typically, the FCC grants designation for carriers not regulated by the
state and the Authority grants designation for the state-regulated carriers. Since 1997, the
Authority has designated all rural companies, including telephone Cooperatives and the
RLECs, as ETCs.
Specifically, all ETC designated companies must annually certify either directly to
the FCC or through the Authority that they are using the federal universal service subsidies
in the manner prescribed by federal regulation. This attestation ensures a certain degree of
regulatory accountability. In addition, as a part of that certification, the Authority must
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certify that the rural rates charged by the ILEC are deemed affordable and reasonable and
generally comparable to the national benchmark rural rate. To assist the states in making
the comparison of rural rates, the FCC adopted a rate benchmark of two standard
deviations above the average urban rate in an annual publication called the Reference
Book. This “safe harbor” or benchmark is used by states to make the reasonable rural rate
determination. To ascertain whether rural residential rates are affordable, the Authority
compares Tennessee’s rural residential rates to the highest residential rates charged by the
state’s largest non-rural carrier, BellSouth Telecommunications, Inc. d/b/a AT&T
Tennessee (“AT&T”).
Additionally, the Authority reviews other relevant factors to determine whether
rural residential rates charged by non-rural carriers are reasonably comparable.

This

review includes service standards, the availability of toll free county-wide calling and
access to expanded calling areas. The Authority continues to evaluate the affordability of
residential local rates and carrier-of-last resort obligations in Tennessee under the current
statutory provision contained in Tenn. Code Ann. § 65-5-107. This statute, unlike the
proposed legislation, provides the Authority with the ability to create a universal service
fund in case the affordability of local residential service is threatened. While we believe
the creation of the TRAF may postpone the need for a more costly state universal service
fund, it is important to not remove the universal service provision from existing state law.
Accordingly, the Authority maintains that even if the proposed legislation is adopted and
the TRAF is created, the existing statutes relating to universal service should be retained as
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a backstop to ensure the continued affordability of residential local rates throughout
Tennessee.

FCC Access Reform
Access rates charged to carriers, and ultimately to consumers, come in the form of
interstate and intrastate. The FCC has exclusive jurisdiction of interstate access rates and
has already moved to drop this rate.

When it reduced the interstate access rates, it

compensated the local telephone companies by making the implicit revenue stream
formerly contained in access rates explicit via a line item on consumers’ bills. This
approach is identical to the approach of the proposed legislation The FCC is considering
additional alternatives for access charge reform. Primarily, the FCC is considering a
mandate that would require that all local telephone companies reduce their switched access
rates. How this revenue would be made up is not clear. If such a reduction is mandated
for intrastate access, the local companies that depend on switched access revenues as a
source of revenues to maintain current residential telephone rates may be forced to increase
local residential rates in order to earn a fair rate of return. The establishment of the TRAF
could serve as a helpful mechanism to have in place in case the FCC mandates such drastic
switched access reductions.

The TRAF can better prepare RLECs and telephone

Cooperatives to cope with such a change.
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Access Rate Reduction to IXCs
As stated herein, the establishment of the TRAF will substantially lower rates paid
by IXCs and perhaps some wireless carriers to RLECs and telephone Cooperatives for use
of their networks to complete long distance calls.

There is no language within the

proposed legislation that requires such cost savings to be passed along to consumers in the
form of lower rates. In 2001, the General Assembly determined that long distance markets
were sufficiently competitive and therefore removed all rate regulation for intrastate long
distance rates. Since that time, long distance competition has continued to flourish as
evidenced not only by the sheer number of long distance providers, 8 but also in the various
types of long distance communications available such as wireless, VoIP and e-mail
services.
C.

Recommendations

Broadband
Section 1(b) of the bill states in part that, “the TRAF is established to promote the
widest possible deployment and adoption of telephone and broadband service…” While
the Authority believes the TRAF will help to ensure affordable telephone service to rural
areas by improving the financial condition of RLECs and telephone cooperatives, the TRA
does not believe the fund can or should be used to promote broadband. Deployment of
broadband support should be portable and should be funded by revenue sources other than
8

There are over 100 CLECs and 168 long distance resellers registered with the Authority providing long
distance services in Tennessee.
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regulated revenues generated by local rates or intrastate access charges. There are other
efforts presently being made to promote broadband deployment in rural areas.

The

American Recovery and Reinvestment Act of 2009 includes initiatives aimed at deploying
broadband through the United States. While the primary goal of the Act was to create
jobs, it also allocated almost $5 billion in funding to support deployment of broadband
infrastructure in unserved and underserved areas. The program is titled the Broadband
Technology

Opportunities

Program

and

is

administered

by

the

National

Telecommunications and Information Administration (“NTIA”), which is in charge of
evaluating and dispersing available funds to states for broadband initiatives. There are
numerous funding requests pending at the NTIA for deploying broadband infrastructure
throughout Tennessee. These grants should be announced during the first quarter of 2010.
Many RLECs and telephone Cooperatives offer broadband as an unregulated
service offering, funded in part from low interest loans from the Rural Utility Services
(RUS).

Competitive providers in Tennessee also continue to expand broadband

infrastructure mainly in the more densely populated areas of the State. Competition for
users of broadband services is becoming more and more competitive especially in these
areas and providing a subsidy to only one provider of broadband services could serve to
chill, over time, the competitive alternatives that might otherwise develop. And while the
establishment of the TRAF should improve the revenue streams and cash flows of the
RLECs and telephone Cooperatives, the Authority has no jurisdiction to ensure that
utilities will use these potential funds to deploy broadband.

Additionally, the funds
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received from the TRAF would go on the regulated books of the RLECs and would not
normally be used to support an unregulated service such as broadband. If funding were
established for broadband services, the commensurate jurisdiction would also have to be
delegated to the TRA to monitor deployment and rates charged for these unregulated
services.
For these reasons, the Authority recommends broadband support be eliminated
from this legislation and that the focus should remain on maintaining local telephone rates
at their current levels. The Authority supports the enactment of separate legislation to
address broadband deployment, support and regulation. A separate statute would enable
the General Assembly to establish a competitively neutral fund tailored to the state
regulation allowed by federal law. This approach would be consistent with that of the
Federal Communication Commission, which is currently evaluating whether to establish a
separate fund for broadband deployment and support.

Benchmark Rate/Sunset Provision/Phase-Out
The TRAF should not establish an RLEC minimum benchmark rate for local
service to qualify for reimbursement from the fund. In order to establish a benchmark rate
or end user cap based upon the cost of service, it would be necessary to conduct a local
service study for each RLEC and telephone Cooperative. Based upon previous dockets
before this Authority, it has been demonstrated by the RLECs that cost studies of this
nature are very expensive and would therefore substantially increase the revenue needs of
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the RLECs and telephone Cooperatives. Additionally, time would be needed for each
company to perform the cost of service study, thus delaying the implementation of any
TRAF legislation.

The Authority, therefore, recommends that no benchmark rate be

established.
Some respondents to the Authority’s data request stated that there should be an
end-date to the subsidy provided by the TRAF. Further, they claim that if a provider
receives assistance from the TRAF, and then elects “Market Regulation,” that provider
should no longer be eligible for assistance from the TRAF.
Market Regulation was enacted to allow providers unfettered pricing flexibility in
competitive markets. Market Regulation is permitted by statute because it was determined
that certain exchanges are competitive. Because a carrier operating pursuant to Market
Regulation can adjust its rates to respond to competition, the need for specific subsidies
such as that from the TRAF would become unnecessary. Therefore it is appropriate to
cease such TRAF assistance if the carrier elects Market Regulation. Of course, a carrier
under Market Regulation can always re-elect Price Regulation, and would thereby be
allowed access to the TRAF.
The Authority believes it is appropriate to continuously review the need for the
TRAF. Alternative technologies within the communications market are rapidly changing
and as the demand from rural customers for these alternatives increases, competition
should develop in these markets in the near future. As competition eases its way into the
rural areas it would be prudent to conduct a review of the TRAF to determine its continued
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viability. The usefulness of the fund may over time lose its relevance. A provision could
be added to the legislation establishing a sunset provision and requiring the Authority to
provide a report to the General Assembly prior to its consideration to sunset the TRAF.
The report would contain a recommendation as to whether the TRAF should be continued
and, if so, any recommended prospective changes. One additional safeguard should be
added to require the TRA to establish a cap on the fund based upon the initial
determination of the size of the fund. This cap would prevent growth of the fund.

Regulatory Accountability
The telecommunications industry in Tennessee is a mixture of carriers consisting of
both regulated and unregulated entities. The regulated entities are required to provide or
contribute to certain social and safety services including Lifeline, Link Up,
Telecommunications Relay Services for the deaf and hard of hearing, the
Telecommunications Devices Assistance Program for deaf, hard of hearing, speech
impaired and other disabilities requiring technology assistance to use a telephone, and E911 access. Telecommunication service providers outside of the Authority’s jurisdiction,
including telephone Cooperatives, also provide these services. A statutory requirement
that these programs be provided would help ensure that all providers, whether regulated or
unregulated, provide the same social services with similar quality to all Tennessee
consumers.

Therefore, the TRAF legislation should include a requirement that all

companies receiving funds from the TRAF provide certain social and safety services.
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Additionally, the legislation, as proposed, includes language that RLECs and
telephone Cooperatives receiving support from the fund will be deemed “carriers of last
resort for each provider’s respective service area.” As previously stated, the revenue
stream provided to RLECs and telephone Cooperatives from this fund will make them
financially stronger and should greatly assist in maintaining the existing levels of local
rates. In return for receiving support from the fund, RLECs and telephone Cooperatives
should be considered as carriers of last resort unless otherwise ordered by the Authority.
For these reasons, this language should remain in the TRAF legislation.

Universal Contributions
The proposed legislation mandates that “Each provider that contributes to the
Federal Universal Service Fund and provides services for a fee in Tennessee shall
contribute to the TRAF.” Since all carriers should benefit from intrastate switched access
reductions and/or general accessibility to the public switched network, this language
should remain in the bill.

Furthermore, Section 254(d) of the 1996 Federal

Telecommunications Act requires “every telecommunications carrier that provides
telecommunications services to contribute on an equitable and nondiscriminatory basis…to
preserve and advance universal service.” 9 Therefore, the Authority recommends that if
this legislation is enacted, all providers that contribute to the Federal Universal Service
Fund should also contribute to Tennessee Rural Affordability Fund.
9

47 USCA, Section 254(d)
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The current law, however, gives no jurisdiction to the Authority over wireless
providers or local carriers under “Market Regulation” to collect data and assess TRAF
fees. Further, there is no authority to impose fines on wireless providers or local carriers
under “Market Regulation” for noncompliance. The Authority therefore recommends that
this legislation be amended to include language providing this jurisdiction and authority
for the limited purpose of assessing and collecting fees.

Existing Universal Service Statute
As previously mentioned, Tenn. Code Ann. § 65-5-107 provides the Authority with
the ability to create a universal service fund in the event that the affordability of local
service becomes threatened. The proposed TRAF legislation removes any jurisdiction
granted to the Authority to establish a state USF. As proposed, the TRAF legislation
changes the statute in such a way as to limit its coverage only to the consumers who are
served by RLECs and Cooperatives. Since these providers represent only approximately
twelve percent (12%) of Tennessee’s wireline consumers, the remaining eighty-eight
percent (88%) would no longer have the protection of any statute providing for a state
universal service fund.
As previously discussed, the Authority, when providing certification of ETCs to the
Federal Communication Commission, continually monitors the affordability of rates and
carrier of last resort obligations. Additionally, any mandated federal access reduction
could place a burden on the local rates of telecommunication providers. For these reasons,
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it is recommended that should the proposed legislation establishing a TRAF be enacted,
the current language contained in Tenn. Code Ann. § 65-5-107 should be retained; this
language leaves in place the ability to maintain affordable rates for all Tennessee
consumers.

Administration / Rulemaking
As previously recommended, the legislation should be amended to include
language providing the Authority with jurisdiction for the limited purpose of collecting
data, assessing and collecting fees, and disbursing the funds. In order to perform these
functions, the Authority would need to establish procedures and criteria for the collection
of data. Also, procedures and criteria would be necessary in order to assess, collect and
disburse the funds. To enable the Authority to orderly and promptly carry out these duties,
the legislation should provide specific rulemaking authority to the TRA for the purpose of
establishing procedures and criteria for assessing, collecting and dispersing fees, and for
monitoring the operation of the TRAF. The Authority would also need to have rules in
place outlining the responsibilities of all companies, whether they are contributors or
recipients. The Authority would then need to convene a rulemaking hearing and adopt
rules to enable it to comply with any statutory mandate in the most timely and efficient
manner. For these reasons, the effective date of significant parts of any legislation that
may be enacted, other than rulemaking authority, should be delayed approximately one
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year to enable the Authority to establish, conduct and complete a rulemaking setting forth
the procedures and criteria for the TRAF.

22

