
 

 
 

  

 
 

AGENDA 

ADVISORY COUNCIL ON STATE PROCUREMENT MEETING #040 
WEDNESDAY, OCTOBER 24, 2018, 1:30 P.M. 
TN TOWER – 3rd FLOOR, NASHVILLE ROOM 

 

AGENDA ITEM PAGE 
# 

I. Call to Order -- 

II. Approve Minutes from August 28, 2018 Meeting .....................................................   
(see attached documentation)   
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III. New Business 
 
Proposed revisions to the following Central Procurement Office documents 
(see attached documentation):  
 

(1) Endowment Grant Contract Cover Sheet ............................................................   
(2)  Delegated Grant Authority (“DGA”) Cover Sheet.................................................   
(3) Grant (“GR”) and Governmental Grant (“GG”) Contract Template’s – 

Optional Section E.#., Equal Opportunity Clause ...............................................   
(4)  Rule Exception Request (“RER”) .............................................................................   
(5)  Special Contract Request (“SCR”) ..........................................................................   
(6) RFP Template – Alternate Language if Redlines Allowed – CPO USE ONLY -  

NEW ..........................................................................................................................   
(7)  Contract Management Policy and Procedures, Policy Number 2013-004 ...........   
(8) Business Conduct and Ethics Policy and Procedures, Policy Number 2013- 

009 ............................................................................................................................   
(9)  No Cost Contract Template (“NC”) ........................................................................   
(10)  Governing Law Contract Term ..............................................................................   
(11)  Hold Harmless Contract Term...............................................................................   
(12)  State Furnished Property Contract Term.............................................................   
(13) Fee for Goods or Services Contract Template (“FA”) – Section D.32 – 

Insurance Options -  NEW .....................................................................................   
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IV. Other Business -- 

V. Adjournment -- 
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MINUTES 
ADVISORY COUNCIL ON STATE PROCUREMENT MEETING #039 

TUESDAY, AUGUST 28, 2018 – 9:30 A.M. 
TN TOWER – 3rd FLOOR – NASHVILLE ROOM 

Members in Attendance: 
Mike Perry, Buddy Lea, Summer Carr, Bryan Chriske (designated by Comptroller Wilson to 
attend in Jason Mumpower’s absence), Ted Hayden, Sean Newman, Michelle Lane, and Brad 
Eskind 

Members Participating by Telephone: 
Lynn Farnham 

Others in Attendance: 
Paul Krivacka, Alex Komisar, Jenny Young, Elle Lipinski, Veronica Peters, Shannon Howell, Randy 
Dean, Andy Kidd 

I. Call to Order:   Mr. Mike Perry, Chief Procurement Officer, called the meeting to order
and recognized that a quorum of voting members was present.

II. Announcement:  Mr. Perry announced that Bryan Chriske was designated by Comptroller
Wilson to represent the Comptroller’s Office as Jason Mumpower was unable to attend the
meeting.

III. Minutes from the June 4, 2018 Meeting:  Mr. Perry asked if there were any corrections
or additions to the minutes from the June 4, 2018 meeting.  Seeing none, a motion was made by
Mr. Bryan Chriske, Office of the Comptroller of the Treasury, to accept the minutes as presented.
The motion was seconded by Mr. Buddy Lea, Assistant Commissioner, Department of Finance
and Administration.  All members voted in favor – none opposed.

IV. New Business:

Mr. Perry asked Mr. Paul Krivacka, Lead Attorney/Director of Category Management, Central 
Procurement Office, to present the following New Business agenda items:   

Mr. Krivacka noted that agenda items (1) and (2) were very similar, and so asked that they be 
combined for discussion.  There were no objections. 

Mr. Krivacka proceeded to present agenda items (1) and (2): 
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(1) Fee for Goods or Services Contract (“FA”) Template and No Cost Contract (“NC”) for
Contractors Model - Section E. #., Contractor Hosted Services Requirements and
Confidential Data Options

(2) Grant (“GR”) and Governmental Grant (“GG”) Templates – Section E. #., Grantee Hosted
Services Requirements and Confidential Data Options - NEW

Mr. Krivacka summarized the following points with regard to the Fee for Goods or Services 
Contract (“FA”) Template and No Cost Contract (“NC”) for Contractors Model - Section E. #., 
Contractor Hosted Services Requirements and Confidential Data Options proposal and Grant 
(“GR”) and Governmental Grant (“GG”) Templates – Section E. #., Grantee Hosted Services 
Requirements and Confidential Data Options – NEW proposal: 

• This language was requested by STS and COT and will go into contracts if a contractor
or subcontractor will host state services or state data in the cloud.  There are different
options depending on the type of data (e.g., confidential state data, HIPAA data, etc.).
The general instructions will now provide guidance to procurement professionals as to
what provisions to include.

• The Department of Health requested that this language also be added to the GR and
GG templates for instances where they may have a grantee exchanging confidential
data with the State.  So this proposal would add the “Grantee Hosted Services
Requirements and Confidential State Data Options” to the Grant Templates (GG and
GR) with instructions to get a STS endorsement if this language will be used.

Seeing no discussion on agenda items (1) or (2), Mr. Lea made a motion to recommend the Fee 
for Goods or Services Contract (“FA”) Template and No Cost Contract (“NC”) for Contractors 
Model - Section E. #., Contractor Hosted Services Requirements and Confidential Data Options 
proposal and Grant (“GR”) and Governmental Grant (“GG”) Templates – Section E. #., Grantee 
Hosted Services Requirements and Confidential Data Options – NEW proposal as presented to 
the Procurement Commission for approval.  The motion was seconded by Mr. Chriske.  All 
members voted in favor – none opposed. 

   Mr. Krivacka proceeded to present agenda items (3), (4), and (5): 

(3) Contract Amendment Template Option – Effective Date Once Approved

(4) Grant (“GR”) and Governmental Grant (“GG”) Amendment Template Option – Effective Date
Once Approved

(5) Delegated Authority (“DA”) Amendment Template Option – Effective Date Once Approved

Mr. Krivacka summarized the following points with regard to the Contract Amendment Template 
Option – Effective Date Once Approved proposal, Grant (“GR”) and Governmental Grant (“GG”) 
Amendment Template Option – Effective Date Once Approved proposal, and Delegated 
Authority (“DA”) Amendment Template Option – Effective Date Once Approved proposal: 

• Proposed optional language to add to all of the Amendment Templates (Contract, GR,
GG and Delegated Authority).
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• This option would be utilized when the procurement professional did not have a 
particular date for when the proposed changes would go into effect but rather wanted 
the amendment to become effective once the amendment has been fully approved.  

• This would allow some flexibility to procurement professionals who may have difficult 
timing a start date due to Fiscal Review calendars or other factors.  

• Proposed language would also prevent gaps between approval and actual 
implementation when a request is time-sensitive.  

• (Recommended by COT). 
 
 

Mr. Lea asked if the Comptroller’s Office is satisfied with this language.  Mr. Chriske confirmed 
that the Comptroller’s Office is satisfied with this language.  
 
Seeing no further discussion, Mr. Lee made a motion to recommend agenda items (3), (4), and 
(5) Contract Amendment Template Option – Effective Date Once Approved proposal, Grant (“GR”) 
and Governmental Grant (“GG”) Amendment Template Option – Effective Date Once Approved 
proposal, and Delegated Authority (“DA”) Amendment Template Option – Effective Date Once 
Approved proposal as presented to the Procurement Commission for approval.  The motion was 
seconded by Mr. Chriske.  All members voted in favor – none opposed. 
 
Mr. Krivacka then proceeded to agenda item (6): 

 
(6) STS Pre-Approval Endorsement Request 

 
Mr. Krivacka summarized the following points with regards to the STS Pre-Approval 
Endorsement Request proposal: 
 

•  Sometimes STS endorses a solicitation or contract on the condition that particular 
contract language is included.  This proposal will add language for STS to check when 
additional language is attached and that their endorsement is contingent upon inclusion 
of that additional language.  

•  Addition of the checkbox, on this form, will signal to oversight examiners that this was 
the condition and to check that it was indeed included along with the other contract 
documents.  

 
Seeing no discussion on agenda item (6), Mr. Lea made a motion to recommend STS Pre-
Approval Endorsement Request proposal as presented to the Procurement Commission for 
approval.  The motion was seconded by Mr. Chriske.  All members voted in favor – none 
opposed. 

 
Mr. Krivacka then proceeded to present agenda item (7): 
 
(7) Edison Configurator Term - Delivery 
 
Mr. Krivacka presented the following point with regard to the Edison Configurator Term - 
Delivery proposal: 
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•  This proposal modifies the Delivery contract term to add clarity.  The procurement 
professional drafting the contract will fill-in the number of days after receipt of purchase 
order that a Contractor is required to provide the goods or services.  

 
Seeing no discussion on agenda item (7), Mr. Lea made a motion to recommend Edison 
Configurator Term – Delivery proposal as presented to the Procurement Commission for 
approval.  The motion was seconded by Mr. Chriske.  All members voted in favor – none opposed. 
 
Mr. Krivacka then proceeded to present agenda item (8): 
 
(8) Edison Configurator Term - Safety of Chemical Products 
 
Mr. Krivacka presented the following points with regard to the Edison Configurator Term - Safety 
of Chemical Products proposal: 
 

•  This proposal removes the reference to MSDSsearch.com as this website is no longer 
functioning or available.   

•  Contractors are still required to maintain Safety Data Sheets online but on the 
manufacturer’s website or relevant trade association’s website instead (as long as the 
information is freely available to the public). 

   
Mr. Lea asked for confirmation that this is just simply clean up. Mr. Krivacka confirmed and stated 
this reflects the reality that the website is no longer available. To obtain data safety sheets the 
State came up with a compromise and alternative. Mr. Chriske wanted to confirm that there is a 
reference to this in Tennessee Code Annotated (“TCA”) and asked if there was a conflict.  Mr. 
Krivacka stated the problem with the Tennessee Code Annotated (“TCA”) is that this language no 
longer exists.  Mr. Krivacka went on to say that the Tennessee Code Annotated (“TCA”) needs to be 
cleaned up, there is not a conflict, and you have to employ a reasonable statutory construction on 
the statue that no longer reflects reality.  
 
Seeing no further discussion on agenda item (8), Mr. Chriske made a motion to recommend 
Edison Configurator Term – Safety of Chemical Products proposal as presented to the 
Procurement Commission for approval.  The motion was seconded by Mr. Ted Hayden, Executive 
Director of Compliance, State of Tennessee Real Estate Asset Management.  All members voted in 
favor – none opposed. 
 
Mr. Krivacka then proceeded to present agenda item (9): 

  
(9) Edison Configurator Term - Samples Required – NEW 

  
 Mr. Krivacka presented the following points with regard to the Edison Configurator Term - 
 Samples Required – NEW proposal: 
 

•  This proposal will add a new term for those instances where a procurement 
professional knows that they will require samples as part of the response. 

•  The term includes instructions for the Respondents and informs them that they are 
required to submit samples by the Response Deadline.  
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Seeing no discussion on agenda item (9), Mr. Hayden made a motion to recommend Edison 
Configurator Term – Samples Required – NEW proposal as presented to the Procurement 
Commission for approval.  The motion was seconded by Mr. Chriske.  All members voted in 
favor – none opposed. 
 
Mr. Krivacka then proceeded to present agenda item (10): 
 
(10)   Edison Configurator Term - Samples Optional 
 
Mr. Krivacka presented the following points with regard to the Edison Configurator Term - 
Samples Optional proposal: 
 

• This proposal is a minor revision to the language in the Edison configurator for the 
Samples term used when the State reserves the right to request samples but the 
samples are not required at the time of response deadline.  

• Provides instructions for how a respondent may request that their samples be returned.  
 
Seeing no discussion on agenda item (10), Mr. Chriske made a motion to recommend Edison 
Configurator Term – Samples Optional proposal as presented to the Procurement Commission 
for approval.  The motion was seconded by Mr. Lea.  All members voted in favor – none 
opposed. 
 
Mr. Krivacka then proceeded to present agenda item (11): 
 
(11)   Grant (“GR”) and Governmental Grant (“GG”) Templates – Renumbering Sections 

 
Mr. Krivacka presented the following points with regard to the Grant (“GR”) and Governmental 
Grant (“GG”) Templates – Renumbering Sections proposal: 
 

• This proposal is to eliminate all instructional language in the GG and GR templates that 
ask the drafter to renumber sections that are deleted.  

• Instead of renumbering, the numbering and heading will remain the same as the 
standard template language, but what will be replaced instead is in bold and all caps the 
word Reserved. That allows people to know that the numbering remains consistent but 
only the text from the section has been removed.  

• This consistency will assist oversight review examiners. This was a recommendation 
from the Comptroller’s Office.  

 
Mr. Lea states that this seems practical and improves efficiency.  Mr. Perry states that the idea is 
later if an additional term is inserted, it could be on the reserved.  Mr. Krivacka confirms there’s 
that possibility.  Mr. Krivacka gives the following example: B1 typically deals with the terms of 
the agreement in every single document. For some reason we were to take B1 out and instead 
add an addition to B2.  Moving B2 up to B1 would cause confusion.  This creates problems 
when reviewing the document.  This proposal allows everything to be in its place and that only 
the part that was taken out was taken out.  The word “Reserved” is a common commercial 
practice. 
 
Seeing no further discussion on agenda item (11), Mr. Hayden made a motion to recommend 
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Edison Configurator Term – Samples Optional proposal as presented to the Procurement 
Commission for approval.  The motion was seconded by Summer Carr, Assistant General 
Counsel, Department of Economic and Community Development.  All members voted in favor – 
none opposed. 
 
Mr. Krivacka then proceeded to present agenda item (12): 
 
(12)  Request for Proposal (“RFP”) Amendment Template – Section 2., The State’s Response to 

Written Questions & Comments Table 
 
Mr. Krivacka presented the following points with regard to the Request for Proposal (“RFP”) 
Amendment Template – Section 2., The State’s Response to Written Questions & Comments 
Table proposal: 
 

• This request will add two new columns to Item #2, “The State’s Response to Written 
Question and Comments:” (1) RFP Section; and (2) Page #.  

• This change will assist oversight examiners in reviewing the State’s responses as it will 
provide a quick reference point to see the context of any questions, as applicable. 

 
Seeing no discussion on agenda item (12), Mr. Lea made a motion to recommend Request for 
Proposal (“RFP”) Amendment Template – Section 2., The State’s Response to Written Questions 
& Comments Table proposal as presented to the Procurement Commission for approval.  The 
motion was seconded by Mr. Chriske.  All members voted in favor – none opposed. 
 
Mr. Krivacka then proceeded to present agenda item (13): 
 
(13)  Request for Proposal (“RFP”) and Request for Qualifications (“RFQ”) Template’s Response 

 Format – Instructions and Font Color 
 
Mr. Krivacka presented the following points with regard to the Request for Proposal (“RFP”) and 
Request for Qualifications (“RFQ”) Template’s Response Format – Instructions and Font Color 
proposal: 
 

• The standard RFP and RFQ Template language requires that responses be submitted as 
a “standard CD-R recordable disc or USB flash drive” but as technology advances and CD 
drives are not as common this recommendation will add flexibility to the template by 
providing the Solicitation Coordinator with the option to revise the Response Format 
instructions as needed.   

• Added to the optional instructions and also changed font color to red, which indicates to 
the procurement professionals to modify as needed. 

 
Seeing no discussion on agenda item (13), Mr. Lea made a motion to recommend Request for 
Proposal (“RFP”) and Request for Qualifications (“RFQ”) Template’s Response Format – 
Instructions and Font Color proposal as presented to the Procurement Commission for 
approval.  The motion was seconded by Mr. Hayden.  All members voted in favor – none 
opposed. 
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V. Other Business:  Mr. Perry asked if there was any other business to be brought before 
the Council and saw none.   
 
VI. Adjournment:  Seeing no other business, a motion for adjournment was made by Mr. 
Chriske and seconded by Mr. Lea.  All members voted in favor – none opposed; whereupon the 
August 28, 2018 Advisory Council meeting was adjourned.  
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Request: Insert the following Governing Law contract term in the configurator, all Contract and 
Grant Contract Templates as follows: 

D.#. Governing Law.  This Contract shall be governed by and construed in accordance with the laws 
of the State of Tennessee, without regard to its conflict or choice of law rules.  The Tennessee 
Claims Commission or the state or federal courts in Tennessee shall be the venue for all claims, 
disputes, or disagreements arising under this Contract.  The Contractor acknowledges and 
agrees that any rights, claims, or remedies against the State of Tennessee or its employees 
arising under this Contract shall be subject to and limited to those rights and remedies available 
under Tenn. Code Ann. §§ 9-8-101 - 408. 

D.#. Governing Law.  This Grant Contract shall be governed by and construed in accordance with the 
laws of the State of Tennessee, without regard to its conflict or choice of law rules.  The Grantee 
agrees that it will be subject to the exclusive jurisdiction of the courts of the State of Tennessee in 
actions that may arise under this Grant Contract.  The Grantee acknowledges and agrees that 
any rights or claims against the State of Tennessee or its employees hereunder, and any 
remedies arising there from, shall be subject to and limited to those rights and remedies, if any, 
available under Tenn. Code Ann. §§ 9-8-101 through 9-8-408. 
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REQUEST: Add the following new insurance options to the FA Template.  

Option 4: Technology Professional Liability (Errors & Omissions) / Cyber Liability Insurance 
Add the following if the Contractor will have access to or be involved in the collection of confidential, 
privileged, or sensitive personally identifiable information to provide coverage in the event of a data 
breach.   

d. Technology Professional Liability (Errors & Omissions)/Cyber Liability Insurance

1) The Contractor shall maintain technology professional liability (errors &
omissions)/cyber liability insurance appropriate to the Contractor’s profession in
an amount not less than ten million dollars ($10,000,000) per occurrence or claim
and ten million dollars ($10,000,000) annual aggregate, covering all acts, claims,
errors, omissions, negligence, infringement of intellectual property (including
copyright, patent and trade secret); network security and privacy risks, including
but not limited to unauthorized access, failure of security, information theft,
damage to destruction of or alteration of electronic information, breach of privacy
perils, wrongful disclosure and release of private information, collection, or other
negligence in the handling of confidential information, and including coverage for
related regulatory fines, defenses, and penalties.

2) Such coverage shall include data breach response expenses, in an amount not
less than ten million dollars ($10,000,000) and payable whether incurred by the
State or Contractor, including but not limited to consumer notification, whether or
not required by law, computer forensic investigations, public relations and crisis
management firm fees, credit file or identity monitoring or remediation services
and expenses in the performance of services for the State or on behalf of the
State hereunder.

Option 5: Crime Insurance 
Add the following when adding Cyber Liability Insurance coverage to protect exposure from crimes 
related to data theft, breach, fraudulent impersonation, and social engineering.  

e. Crime Insurance

1) The Contractor shall maintain crime insurance, which shall be written on a “loss
sustained form” or “loss discovered form” providing coverage for third party
fidelity, including cyber theft and extortion.  The policy must allow for reporting of
circumstances or incidents that may give rise to future claims, include an
extended reporting period of no less than two (2) years with respect to events
which occurred but were not reported during the term of the policy, and not
contain a condition requiring an arrest or conviction.

2) Any crime insurance policy shall have a limit not less than one million dollars
($1,000,000) per claim and one million dollars ($1,000,000) in the
aggregate.  Any crime insurance policy shall contain a Social Engineering Fraud
Endorsement with a limit of not less than two hundred and fifty thousand dollars
($250,000).  This insurance may be written on a claims-made basis, but in the
event that coverage is cancelled or non-renewed, the Contractor shall purchase
an extended reporting or “tail coverage” of at least two (2) years after the Term.
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Option 6: Sexual Abuse and Molestation Insurance 
Add the following insurance coverage if the Contractor has duties involving minors, persons with 
disabilities, or senior adults.  For example, include if the Contractor is involved in a child day care center, 
healthcare facility, or a nursing home. 

f. Sexual Abuse and Molestation Insurance

1) The Contractor shall maintain sexual abuse and molestation insurance written on
either an occurrence or a claims-made basis.  This insurance may be written on
a claims-made basis, but in the event that coverage is cancelled or non-renewed,
the Contractor shall purchase an extended reporting or “tail coverage” of at least
two (2) years after the Term.

2) Any sexual abuse and molestation insurance policy shall have a limit not less
than one million dollars ($1,000,000) per occurrence and two million dollars
($2,000,000) in the aggregate.

3) In lieu of this coverage requirement, the Contractor may provide an Educator’s
Legal Liability (ELL) insurance policy endorsed to provide equivalent coverages
as indicated in this provision.

Option 7: Aviation Premises Liability Insurance and Hangerkeeper’s Liability Insurance 
Add the following Aviation Premises Liability insurance coverage if the Contract involves an aircraft.  
Hangarkeeper’s Liability Insurance should also be included to protect the aircraft while docketed in a 
hangar space, when applicable.  

g. Aviation Premises Liability Insurance

1) The Contractor shall maintain Aviation Premises Liability Insurance, which shall
include Products/Completed Operations Liability, On Airport Premises Auto Liability
and War Liability for a Combined Single Limit of not less than fifty million dollars
($50,000,000) per occurrence and in the annual aggregate as respects
Products/Completed Operations and War Liability.  The State shall be included as an
additional insured on the Contractor’s policy or the policy shall be endorsed to
include the State as an additional insured.

2) The Contractor shall maintain Aviation Premises Liability Insurance written on a per
occurrence basis:

i. Insurance must be maintained and evidence of insurance must be
provided for at least five (5) years after completion of the Contract.

ii. If coverage is cancelled or non-renewed, and not replaced with another
claims-made policy form with a retroactive date prior to the Contract
Effective Date, the Contractor must purchase an extended period
coverage for a minimum of five (5) years after completion of the
Contract.

h. Hangerkeeper’s Liability Insurance

Contractor shall maintain a limit not less than fifteen million dollars ($15,000,000) per
aircraft and one hundred million dollars ($100,000,000) per occurrence basis.
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