
 
 

 
 
 
 
 
 
 

 
 
July 19, 2019 
 
 
VIA E-mail: Vojin.Janjic@tn.gov  
 
Tennessee Dept. of Environment & Conservation 
Division of Water Resources 
Attn: Mr. Vojin Janjic 
William R. Snodgrass Tennessee Tower 
312 Rosa L. Parks Avenue, 11th Floor 
Nashville, TN 37243 
 
 
RE:  Proposed New Rule Number 0400-40-10-.04 Municipal Separate Storm Sewer Systems 
 
Dear Mr. Janjic, 
 
The Hamilton County Water Quality Program has reviewed the proposed New Rule Number 0400-40-10-.04 
Municipal Separate Storm Sewer Systems. Please accept this correspondence as the Program’s written comment 
on the proposed New Rule. We appreciate the opportunity to provide input regarding this matter and look 
forward to working with the Division as the Rulemaking process proceeds.  
   
Please feel free to contact me if you should have any questions or need further information. 
 
 
Sincerely, 

 
Crystal Bishop  
Program Manager, QHP, CPMSM 
Hamilton County Water Quality Program 
1250 Market St, Suite 3044 
Chattanooga, TN 37402 
CrystalB@hamiltontn.gov 
 
  
  

Crystal Bishop, QHP, CPMSM 
Program Manager 

Represented Jurisdictions: 
City of Collegedale 
City of East Ridge 
Hamilton County 
City of Lakesite 

Town of Lookout Mountain 
City of Ridgeside 
City of Red Bank  

City of Soddy-Daisy 
Town of Walden 

 Hamilton County 
Water Quality Program 
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0400-40-10-.02 Definitions 
 
Define Biologically Active Filtration.  
 
Define Common Plan of Development as it relates to “new development”. Consider “A common plan of 
development or sale means a contiguous area where multiple separate and distinct land disturbing activities may 
be taking place at different times, on different schedules, but under one proposed plan. "One plan" is broadly 
defined as any announcement or piece of documentation (including a sign, public notice or hearing, sales pitch, 
advertisement, drawing, permit application, zoning request, computer design, etc.) or physical demarcation 
(including boundary signs, lot stakes, surveyor markings, etc.) indicating construction activities may occur on a 
specific plot.” 
 
Define Disturb, Disturbance, or Land Disturbance as it relates to “new development”. Consider: “Any tilling, 
digging, grading, excavating, turning, or removal of soil.” 
 
Define Maximum Extent Practicable (MEP).  
 
Define Redevelopment. Consider “Redevelopment means the alteration of developed land that disturbs one acre 
or more, or less than an acre if part of a larger common plan of development, and increases the site or building 
impervious footprint, or offers a new opportunity for stormwater controls. The term is not intended to include 
such activities as exterior remodeling, which would not be expected to cause adverse stormwater quality 
impacts.” 
 
(55) A “natural riparian buffer” is a permanent strip of natural vegetation adjacent to a stream that contains 
dense vegetation made up of grass, shrubs, and/or trees...  
 

Comment: This definition does not reflect the natural ecological succession of vegetation. Once 
vegetation reaches climax succession, vegetation may not be dense.  The definition is unclear as to its 
applicability to wetlands; should buffers be applied to wetlands? Consider revising this definition to 
reflect natural succession adjacent to stream and wetlands, such as “The area adjacent to a stream and/or 
wetland comprised of native vegetation, original or re-established, with a differing density, diversity, 
and productivity of plant and animal species relative to nearby uplands. This area provides a transition 
from an aquatic ecosystem to a terrestrial ecosystem. The purpose of a natural riparian buffer is to 
maintain existing water quality by minimizing the risk of pollutants from reaching adjacent surface 
waters and to further prevent negative physical, chemical, and/or biological water quality impacts.” 

 
(56) A “new development project is a new or redevelopment project that disturbs one or more acres of land, or 
less than one acre if part of a larger common plan of development, and discharges into a MS4.  
 

Comment: Clarify. If a new development project does not discharge into MS4 infrastructure, but is 
located within the corporate limits or urban boundary of a MS4, is the new development project subject 
to the Permanent Stormwater Management section of the proposed new rule 0400-10-10-.04 Municipal 
Storm Sewer Systems?  
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04000-40-10-.04 Municipal Separate Storm Sewer Systems 
 
1(a) Comment: Consider changing “remove pollutants” to “reduce pollutants”. “Remove” assumes all or 100% 
which may not be an attainable standard.  
 
1(b) Comment: Consider changing “ensure” to “verify”. Permittees have the ability to verify operation and 
maintenance of SCMs on new development or redevelopment projects. The word “ensure” implies that the 
permittees would be required to perform the maintenance on SCMs located on private property.  
 
1(d)  “The permittee must submit an implementation plan for its permanent stormwater management program 
not later than 90 days after issuance of the effective date of a new or renewed permit.” 
  

Comment: Consider extending this period to 12 months as the New Rule significantly changes the 
requirements from previously issued permits.  
 
Question: Must the implementation plan be approved in writing by the Division? To whom is the plan 
submitted?  
 

2(a) Define “maximum extent practicable” in a manner that is clear, specific and measurable. Clarify if 
compliance with the Rule/MS4 permit assumes “maximum extent practicable” has been achieved.  

 
2(b) “For design purposes, total suspended solids may be used as the indicator for the removal of pollutants 
(such as sediment, nutrients, and pathogens).”  
  

Comment: This sentence is confusing; the word “may” is suggestive. Clarify the target pollutants that 
must be reduced. What is the clear, specific and measurable performance standard?  
 

2(b) “SCMs must be designed to provide full treatment capacity within 72 hours following the end of the 
preceding rain event for the life of the new development project. The design storm is a 1 year, 24 hour storm 
event.” 
  
 Comment: Clarify the distribution of the design storm (e.g. uniform distribution or Type II distribution). 
 
2(c) “The water quality treatment volume (WQTV) is a portion of the runoff generated from impervious 
surfaces at a new development project by the design storm, as set forth below. SCMs must be designed, at a 
minimum, to achieve an overall treatment efficiency of 80% TSS removal from the WQTV. The Quantity of the 
WQTV depends on the type of treatment provided, as established in the following table…” 
  

Comment: Provide the rationale for the volumes listed in the table. Provide citations from peer-reviewed 
literature that supports data displayed in the table. Explain why WQTV increases depending on practice 
type.  Consider removing this table from the Rule as it is complicated, confusing and limits a permittee 
from having flexibility to establish an equivalent or more stringent standard. The table is limiting; it fails 
to recognize currently accepted practices such as non-structural vegetative BMPs, green roofs, 
downspout disconnection, permeable/pervious pavements, manufactured biofiltration devices, the 
preservation of open space and natural conservation areas, and riparian buffer enhancements, and it does 
not provide allowance to add new practices or make adjustments according to new advancements in 
technology.  
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Comment: Clarify how the Water Quality Treatment Volume is calculated. Consider removing the table 
and modifying as follows: “The water quality treatment volume (WQTV) is a portion of the runoff 
generated from impervious surfaces at a new development project by, at a minimum, the first one-inch of 
the design storm. SCMs must be designed, at a minimum, to achieve an overall treatment efficiency of 
80% TSS removal from the WQTV.” 
 
Comment: If the table is retained, modify row 4, clarifications to state “e.g. manufactured treatment 
devices with 3rd party field or lab testing certification”, or delete this column in its entirety. NJCAT 
verification is not the appropriate program. If a program must be suggested in this row, NJDEP 
certification, or equivalent certification program, is the appropriate reference.  

 
2(e) Comment: Site limitations such as high water table, karst topography, and other unique site restrictions 
should be taken into consideration when allowing a reduction in WQTV. This was allowable in the previously 
issued MS4 permit but not explicitly stated in this Rule. Clarify if the Rule allows for a permittee to develop a 
list of exemptions or site limitations in which a reduced WQTV may be allowable.  
 
 
(4) Water Quality Buffers. 
  

Comment: Permittees are required to develop and implement a set of requirements to establish protect 
and maintain buffers. It is not clear what form that set of requirements should take or whether those 
requirements must be submitted in writing to TDEC/local EFO for review and approval prior to 
implementation. 
 
Comment: Clarify if water quality riparian buffers are required on wetlands, springs, lakes, and 
reservoirs.  
 

4(a) Comment: It is allowed for discharges to enter buffers as concentrated flow where site conditions do not 
allow entry as sheet flow. It is not clear whether local programs would be required to submit procedures and 
criteria used to determine site limitations to TDEC/local EFO in writing for approval prior to making any 
allowances for discharges to enter buffers as concentrated flow. 
 
4(b) Comment: Riparian Buffer averaging should be explicitly allowed in the Rule, and should mimic the 
averaging allowed in the Construction General Permit.  
 
4(d) Comment: Consider adding a timeframe under which the Division has to provide a response in writing to 
the permittee, such as “Procedures and criteria for alternative buffer widths must be submitted to the local 
EFO, approved by the Division in writing, a documented in the SWMP. The Division shall provide a written 
response within 30 calendar days. If a permittee has not received a response in writing within 30 calendar days, 
the procedures and criteria shall be considered approved.” 
 
4(e) Comment: Consider defining “top of bank” as “the ordinary high water level and break in slope for a water 
resource.” 
 
5(b) Comment: Reference is made to sub-section 4.1.1; should this reference be made to paragraph 1(d) of this 
rule?  
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6(b) “A plans review process that ensures SCMs are properly designed, installed and maintained to meet the 
performance standards established in this rule. The process must also include incentives as authorized by 
paragraph (3) of this rule, along with water quality buffers as required by paragraph (5) of this rule.  
  

Comment: Maintenance is addressed in paragraph (7) of the rule and should not be referenced under this 
paragraph. The site designer should be responsible for ensuring SCMs are designed and the contractor 
should be responsible for ensuring SCMs are installed; the permittee’s role should be verification of 
design and installation. The language here implies that incentives are required, but they are merely 
suggested as an option in paragraph (3) of this rule. Also, water quality buffers are referenced in 
paragraph (4) of this rule. 
 
Consider revising to state: “A plans review process that verifies SCMs are properly designed, and 
installed to meet the performance standards established in this rule. The process must also include any 
incentives adopted by the permittee as authorized by paragraph (3) of this rule, along with water quality 
riparian buffers as required by paragraph (4) of this rule.” 

 
6(c) “Verification that SCMs have been installed per design specifications within 90 days of installation.”  
  

Comment: Provide clarification and rationale behind the 90 day time limit. The Permittees should have 
flexibility to determine the appropriate time at which to verify installation. Consider revising in a 
manner that allows the permittee to develop a procedure that takes into account construction sequencing, 
time needed to receive and review an as-built, and schedule inspections.  
 

7(b) “All procedures, reports, and documentation must be maintained in the SWMP.”  
  

Comment: Reports and documentation of inspections will be numerous. Consider only requiring the 
procedures to be placed in the SWMP and allow reports and documentation to be available for review 
upon request by the Division, as specified in paragraph 8(b) of this rule.  

 
7(b)1. Clarify if the permittee is required to perform inspections of the SCMs once every five years, or if the 
permittee is required to verify that the five year inspection was performed (meaning the owner of the 
development hired a professional to perform the inspection and submit documentation of said inspection to the 
permittee (MS4) versus the permittee (MS4) staff performing the once per five year inspection).  
 
 
  


