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2 3
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12 vs. Docket No. 04.30-252016A Amanda Goff, Conmissioner's Designee for the
13 15 Department of Health
14 DEPARTMENT CF ENVI RONVENT Terry Wnberl ey
15 AND CONSERVATI CN, 16 April Gippo
16 Respondent . 17 Drake Smarch, Board Secretary
v 18 Sam Marshal |, Commi ssi oner's Designee for the
18 T CRPT OF P EDINGS 19 Departnment of Agriculture
19 BE IT REMEMBERED that the above-captioned cause 20 P
20 cane on for hearing on this, the 17th day of February,
21 2026, beginning at 10:02 a.m, before the Honorable 21 Shel .by R B Ward, Counsel for the Board of Vater
22 Mchael Begley, when and where the following proceedings | 22 Quality, Ql, and Gas
23 were had, to wit: 23
24 24 Brent Gall oway, Attended online
25 Reported by: MCHAL TOLON, Digital Reporter 25
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1 * * * 1 M SWARH Chairman, can | confirmwho
2 2 made that second? Perfect. Thank you. The motionis
3 PROCEEDI NGS 3 to approve the mnutes. Haine Boyd.
4 (WEREUPON the above-captioned matter 4 Ms. BOD  Yes.
5 was heard in open court as follows:) 5 MR SVARH Dodd Gal breath.
6 6 M GALBREATH Yes.
7 M. GRPPQ Today is February 17th, 7 M SVMARH Brent Gall oway.
8 2025. V¢ hope that everyone nade it in okay to this 8 M GALLOMY: Yes.
9 location here at the Tennessee Tower. And with that, | 9 M SWWRH Amanda Goff.
10 will pass it over to Chairman Gal breath. 10 M5 GCFF  Yes.
11 M GALBREATH Thank you, Drector 11 M SWWRH SamMarshal | .
12 Q@ippo. Wlcone, everyone. |'mDodd Galbreath. This 12 M MARSHALL: Yes.
13 is the Tennessee water quality, oil, and gas meeting on 13 MR SVARCH John Swartz.
14 February 17th, 2026. \é've got several itens of 14 DR SCHMRTZ Yes.
15 business today. First itemof business is to take a 15 M SWRH Neal Witten.
16 roll call. (indiscernible) 16 MR WHTTEN Yes.
17 MR SVARH Gary Bible. Haine Boyd. 17 MR SVARH Terry Wnberl ey.
18 MS. BOYD  Here. 18 MR WMBERLEY:  Yes.
19 MR SVARH Kevin Davis. Dodd Galbreath. |19 M SVMAR(H Mnutes are approved.
20 MR CGALBREATH Here. 20 MR CGALBREATH Thank you, M. Smarch.
21 MR SVARH Brent Gallovay. 21 (kay. The next itemon the agenda is to gointo a
22 MR GALLOMY: Here. 22 admnistrative hearing. Initial hearing related to --
23 M SVARH Amanda Goff. 23 excuse ne. |'mjunping ahead. V@ need to deal with a
24 Ms. GFF.  Here. 24 chair replacenent or an alternate chair question. So we
25 MR SVARCH  Sam Marshal | 25 need to hear fromour counsel on our various |egal
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1 MR MARSHALL:  Here. 1 options concerning howwe go about this since our rules
2 MR SVARH Frank Mdnley. John Swartz. 2 appear to be a little vague on this matter.
3 DR SCHMRTZ Here. 3 M. WARD  Thank you, Chairman. This is
4 MR SVARCH Neal Wiitten. 4 Shelby Wird, board attorney. And then al so a rem nder
5 M WHTIEN Here. 5 toall board menbers, we do have one board menber
6 MR SVARH Terry Wnberl ey. 6 attending remotely. So while we be speak, you'll all
7 MR WMBERLEY: Here. 7 have to just say your name first so we can have a clean
8 MR SVARCH Chairman, we have a quorum 8 record and adhere to the laws with respect to renote
9 M GALBREATH Thank you, M. SVARCH 9 neetings.
10 Ckay. Qur next itemof the business is to reviewthe 10 Sowith the election of an alternate
11 board minutes of our last neeting, Novenber 17th. Al 11 chair, so under the Wter Quality Control Act, thereis
12 of you shoul d have received that in your enail 12 achair that is supposed to be president to help
13 electronic docunent packet. | think it was Agent 13 facilitate board menbers. And the wording is alittle
14 Hat2Vegas (phonetic). Are there any edits or 14 interesting.
15 corrections to the mnutes? And if thereis, please put 15 And as we know, we have ex-officio
16 that inthe formof a motion. |f there are none, we'll 16 nenbers. And so the commissioner is technically the
17 entertain a motion to accept mnutes as presented. 17 chair of this board. But when you have ex-officio
18 SPEAKER 1. Mtion to approve as witten. 18 nenbers, they do not serve as chairs. And so Chairnan
19 M GALBREATH % have a notion to 19 Glbreathis our chair here. And we also wanted to
20 approve the minutes as witten. And do we have a 20 elect an alternate chairperson. So technically two vice
21 second? 21 chairs. But the point is, someone to facilitate in case
22 SPEAKER 2: Second. 22 (Chairman is not here. So that chairman can facilitate
23 M GALBREATH % have a second. Is 23 this process and to el ect an alternate when you' re not
24 there any discussion? Seeing none, roll call vote. Yes 24 available.
25 or no. 25 MR CGALBREATH Thank you very much. So
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1 everybody understands that the conmissioner of TDECis 1 M GALBREATH So now we're ready for
2 the formal chair and he's not here. | serve as chair. 2 our judicia hearing. \%& have Judge Mchael Begley.
3 Sowe'relooking for an alternate chair for when | can't 3 M. WRD Ch, sorry, Chairman. The
4 (indiscernible). Al right. Sotypically what we dois 4 conflict of interest slide is a representation.
5 e take nomnations fromboard nenbers or nominees to 5 M GALBREATH Sorry. | guess |'m eager
6 serve as the ultimate chair. Any board menber, even 6 toget onwth (indiscernible). Soall of you should
7 commissioner designees, can nomnate someone. You just 7 have received a docunent to verify that you have no
8 can't nonmnate yourself or be nomnated if you're a 8 conflict of interest. | know | signed mne and enailed
9 designee by your commissioner as was stated. 9 it back. Is there anyone here who has not signed that
10 So who woul d like to be a harder worker 10  document and forwarded it back to the board attorney?
11 on the days I'mout of here? Q who would like to put 1 M. WARD  So | can doubl e-check. This
12 that person in the hot seat's more appropriate. 12 is Shelby Wrd again, the board attorney. Let ne
13 M. BOD M. Chairman, 1'd like to 13 doubl e- checki ng (i ndi scernible) everyone. | believe
14 noninate Terry Wnberley. 14 everyone here has sent me the form So thank you. |
15 M GALBREATH Is there a second or 15 sent the formindividually to each board menber and it
16  (indiscernible)? 16 is the sane conflict of interest statement that isin
17 DR SCHMRTZ  Second it. 17 the board manual which is available on the website for
18 MR GALBREATH Any other nonminations? 18 the board of water quality, oil, and gas.
19 MR SVARCH Can you pl ease confirmagain 19 And this is housekeeping. Sone of you
20 who nade that second? Thank you. 20 have -- well, all of you have already signed it before.
21 MR GALBREATH Dr. Schwartz. 21  So just housekeeping to have a newy signed copy. And
22 MR SMARCH The notion is to approve 22 the slides here are just portions of the statenent and
23 Terry Wnberley as vice chair of the board. Haine 23 we'll just reviewthembriefly.
24 Boyd. 24 So as | nentioned before, the purpose of
25 MR GALBREATH (indiscernible). Are you 25 all of thisis just housekeeping on conflict of
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1 going to accept the -- 1 interest. Andinthis slide deck, | wanted to share the
2 M SWRCH E aine Boyd? 2 executive hoard regarding ethics. And so that's just
3 M. BOYD  Yes. 3 something that's a broader statement considering the
4 M SWRCH Dodd Gal breath. 4 governor's inportance wth respect to ethical conduct
5 M GALBREATH Yes. 5 fromthe executive branch. And then there are slides
6 M SWWRCH Brent Gall ovay. 6 with respect to particular sections of the conflict of
7 M CGALLOMY: Yes. 7 interest statenent.
8 M SWRCH Amanda Goff. 8 And then | already got folks' conflict of
9 M. GFF Yes. 9 interest statement signed via Adobe Sgn. So you've
10 M SWRCH SamMarshal | ? 10 already handled that portion. So on January 24th, 2019,
11 MR MARSHALL:  VYes. 11 there was an executive order fromthe governor with
12 M SVARCH John Schvartz? 12 respect to ethics and it applies to all executive branch
13 DR SCHMRTZ Yes. 13 enpl oyees. So enployees of TDEC and ot her fol ks that
14 MR SWRCH Neal Witten? 14 work in the executive department. And it just
15 MR WHTTEN  Yes. 15 establishes a conprehensive ethics policy to ensure that
16 MR SWRCH And Terry Wnberl ey. 16 public trust in governnent is supported and to ensure
17 MR WMEREY: Yes. 17 proper governnment perfornance.
18 MR SWRCH Terry Wnberley is nowthe vice | 18 So with respect to board function, no
19 chair of the board. 19 nenber of the board who receives a significant portion
20 M GALBREATH If you'll see ne after 20 of his or her incone directly or indirectly frompernt
21 the nmeeting, I'Il give you an inside speech. 21 hol ders shoul d have any decision with respect to appeal s
22 M WMBEREY: Yeah. 22 of pernmits. And sothisis astatute. It's also part
23 M SWRH M. Chair, If | may, to 23 of aconflict of interest statement. And any board
24 remind the board to please turn on their mcs. Speak so 24 nenber subject to disqualification for bias, prejudice,
25 you can be heard virtually. Thank you. 25 or any other cause may be disqualified in the same way

(888) 893-3767
www.lexitaslegal.com

Lexitas operates in all 50 states and is licensed where required
Nevada Registration #116F - California Firm Registration #179

LEXITAS




Full Revised

www.lexitaslegal.com

February 17, 2026 Pages 13..16
Page 13 Page 15
1 that a judge woul d. 1 court. Vélcome, Your Honor.
2 Qoncerni ng appear ance of inpropriety, 2 THE QORT:  Yes. Thank you. And thank
3 each board nenber shal|l avoid any action, whether or not 3 you to everyone. And for those of you that -- well, I'm
4 specifically permitted by a law which nay result in the 4 sure all you actual ly have experience vith this. You
5 appearance of using public office for private gain, 5 have to always | ook enbarrassingly weird to nake sure it
6 losing conplete independence or inpartiality, making 6 getsintothe mc really well just like I'mdoing. So
7 governnent decision outside of official channels, or 7 this helps our people online. And thank you all for
8 affecting adversely the conflict of the public and the 8 going through your processes regarding conflicts of
9 integrity of the governnent. 9 interest. That saves ne tine as well. That's part of
10 Wth respect to use of information, no 10 ny (indiscernible) in charge.
11 board nenber shal| directly or indirectly use, disclose, 1 Let ne do say good norning to everyone in
12 or allowthe use of official information which was 12 the room Mrning, board nenbers, M. Chair. Thank you
13 obtained through or in connection with his or her 13 all for your time. | want to briefly announce our first
14 appointment to the board which has not been nade 14 nmatter and | will give a short explanation to the board.
15 publicly available for the purpose of furthering private 15 Many of you are already famliar with this process. But
16 interest or personal profit of any person. And then 16 a couple of things before we get started, just froma
17 board nmenbers al so are prohibited fromengaging in 17 housekeepi ng standpoint, | want our hearing to be as
18 financial transactions as a result of information that 18 efficient and confortable for everyone as possibl e.
19 they learn frombeing a board nenber. 19 The board has a I ot of infornation that
20 Wth respect to use of property, no board 20 has already been sent to them Hopefully they' ve been
21 rmenber shall use facilities, equipnent, personnel, 21 able toread through that prior to the tria here. \at
22 supplies of the state for private use or gain unless 22 I'mgoing to do is ask everyone to do the phone dance
23 it'sfor (indiscernible) or if its useis available 23 and put it onsilent if you haven't. Making sure nine
24 generally to the public. 24 issol'mnot that guy. If anyone here needs a break,
25 Wth respect to avoiding conflicts of 25 any sudden reasons, |'mhere to help you and nake sure
Page 14 Page 16
1 interest and disclosure, each board nenber will avoid 1 we can do that.
2 al known conflicts of interest and they wll also 2 I will et counsel for both parties kind
3 disclose conflicts of interest to the other board 3 of take the lead on the order. But essentially what
4 nenbers, admnistrative |aw judge, or any other 4 we'regoing to be doing is each side is going to give
5 appropriate persons, wll further recuse hinself or 5 the board kind of a brief argument, surmising briefs
6 herself for participating in considerations of matters 6 that you' ve read, the information that you've been
7 with respect to board decisions. 7 given. Ve wll decideif we do or do not
8 Fam |y and business relations. No board 8 (indiscernible) rebuttals fromthere. And then I'Il get
9 nmenber will participate in decisions or actions 9 to the board for your deliberations, questions.
10 involving individuals in his or her immediate fanily, 10 As you are avare, this is an open
11 individual s enployed by the board menber with respect to 11  neeting. So we want to be sure that everything that we
12 their business or any other matter in which the board 12 talk about is open and all direct before the public. If
13 nenber's participation nay create the appearance of bias 13 ve do need to take a break or a recess, | will ask that
14 or injured bias. And with interpretation questions 14 we don't talk about the case on that break or in that
15 folks have and board nenbers, please seek ny counsel. 15 recess. |'mgoing to announce the first natter at this
16 And so that is also a part of howwe will handle any 16 tine. It's Departnent of Environment and Conservation
17 conflicts of interest. 17 v. Town of Tellico Plains. The docket nunber here is
18 So are there any questions fromthe board 18 04.02-244954).
19 with respect to the statenent? (indiscernible). 19 WII counsel for both parties
20 M SVARH N, na'am 20 (indiscernible) standing or sitting? On that note, feel
21 M5. WARD  Thank you everyone. 21 freetosit, stand, nove about freely. As long as the
22 M GALBREATH Thank you, Counsel or 22 board s confortable with it, I'mconfortable withit.
23 Vérd. Al right. Nowthe nonent that |'ve been so 23 So you all announce yoursel ves, please.
24 eager to get to. (indiscernible) I just assuned the 24 M QIST: M naneis Brian Qist. I'm
25 (indiscernible) in process, we will direct this stuff to |25 an attorney of Knoxville. | represent the Town of
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1 Tellico Pains. 1 what we are doing nowin this hearing and what | will be
2 M. BULLER YONG M nane is Samantha 2 (indiscernible) to you in the appeal to the
3 Buller-Young. | represent the Departnent. 3 (indiscernible) at this hearing, it's unconstitutional.
4 THE QOURT:  Thank you both. And | 4 It just is.
5 believe -- | could be wong but | think if we get -- 5 Adnmnistrative lawis no |onger what
6 it'seither four or five people trying to turn this on 6 anybody's wanting for us because of the Lhited States
7 at the sane time. You get a flash. That means your mc 7 Supreme Qourt ruling. And that's presented
8 will work. So when you stop talking make sure you turn 8 (indiscernible). This presents an existential threat to
9 it off. That'll helpus all. But if you see a flash, 9 TDEC (indiscernible). It's not $4,000 in this case.
10 you'll knowthat we have too many on. Wth that, M. 10 It's clashed egos whether this is constitutional and
11 Chair, any questions for me? You al ready established 11 whether TDEC fol lowed their own rules.
12 that you have a quorumso we don't need to do that. Any 12 Inanutshell, it is the | aw which TDEC
13 questions, menbers of the board? 13 isnot followng, that the executive branch cannot
14 ¢ nay have sone -- we nay have sone 14 decide the town owes a debt. Enforce the debt in the
15  questions when we get to the point of having to make a 15 executive branch, have the executive branch confirmthe
16  decision. 16  debt, and then prohibit the separate judiciary from
17 THE GORT:  Yeah. Absolutely. Ckay. 17 fully deciding whether the debt is owed according to the
18 And "Il allowyou to ask questions of counsel when they 18 judiciary's own rules. This violates the doctrine of
19 finish their respective argunents. Counsel, do either 19 separation of powers. V¢ all learnthat in
20 of you all have questions? 20 (indiscernible). Didn't we? Separation of powers.
21 MR QIST: N, Your Honor. 21 Wiat' s happening is wong. But TDECis
22 M5, BULLER YONG No, Your Honor. 22 doing it anyway. Though the product of a nodern
23 THE GOLRT:  Wth that, | believe there's 23 statute, the TDEC assessnent for money, it's a debt. A
24 been an agreenent. M. Quist wll be giving his 24 debt for noney is private rights common |aw claimfor
25 argunent first. So again, if you'dlike tosit, stand, 25 money which according to our Lhited States Suprene Court
Page 18 Page 20
1 it'syour world. W'Il go ahead and get started. And 1 canonly be decided in a separate judiciary. Qur United
2 don't forget the nic. 2 Sates Supreme Qourt says so. |'mnot smart enough to
3 M QIST: Qven the choice, | guess | 3 make this stuff up but | wote 21 pages about it because
4 prefer tosit down if that's okay. | prefer to sit down 4 it's abig deal under our state constitution and federal
5 if that's okay. Geetings. By way of introduction, 5 constitution. Al right.
6 again |'mBrian Qist. | represent the Town of Tellico 6 Another issue | have raised is problens
7 Pains. | would like to reserve any of ny 7 wvith the order and assessment itself. Now regardl ess
8 (indiscernible) time for rebuttal, if | may. Inthis 8 of whether this board can or should followthe state and
9 appeal, the town has raised many issues, enough to fill 9 federal constitution to begin with, the proof in this
10 65 pages worth of issues. 10 natter was that TDEC was not required to issue this
11 Today, we're here to review the order and 11 order and assessnent. It had discretion to do so. That
12 assessment. | think that means you're supposed to | ook 12 neans TDEC needed a proper reason for issuing the order
13 at it fromscratch and to make up your own mind about 13 and assessnent .
14 whether it's issued properly and for the right reasons. 14 So the first step you nust deternmine is
15 Ckay? TDEC counsel is expected to assert it because 15 TDEC s reason for issuing the assessnent. In ot her
16  Judge Garland who wote the initial order decided this 16 words, if you're not required to do sonething and you
17 fact or that fact (indiscernible). And that's 17 have discretion to do something, to review that
18 interesting. But that doesn't neanit's true. 18 discretion, you have to ask, why did you do it? Ckay?
19 | think you are to separately | ook into 19 | think everyone knows that when you go into that
20 the record to make up your own nmind about what facts 20 analysis, if you can find the stated reason for taking
21 are. (kay? And what proves that point is there's a 21 the action before the action is taken, that's the real
22 technical record what happened. And we testified 22 reason, isn't it, why the action was taken?
23 (indiscernible). Al right. Sothe first issue | have 23 The so call ed reasons that nay spew
24 raisedis this (indiscernible). Really interesting 24 (indiscernible) getting caught, that falls into the
25  Dbecause what TDEC is doing with these assessnents and 25 realmof excuses. Thus TCEC s reason for issuing the

(888) 893-3767
www.lexitaslegal.com

Lexitas operates in all 50 states and is licensed where required
Nevada Registration #116F - California Firm Registration #179

LEXITAS




Full Revised

February 17, 2026 Pages 21..24

Page 21 Page 23
1 assessnent, predating the assessnent itself, we have 1 isnormal for TDEC, TDEC abusing power based on a lie.
2 that inthis case and it's captured in the email from 2 But | don't think that shoul d be nornal for governnent.
3 TDECs TomMss dated January 18th, 2024 which is 3 | don't think that should be nornal for this board. If
4 (indiscernible). And TomMss is the guy at TDEC who 4 it is, what dowe all stand for? Another issue with the
5 wite assessnents. That's all he does. (indiscernible) 5 assessment is that TDEC did not followits own rules.
6 this Hearing Exhibit 9. 6 TDEC has rules about this sort of thing? C course they
7 And | got totell you, innyentire 7 do. It's a bureaucracy.
8 practice of law | have never seen a smoking gun enail 8 I"ve got sonething called the uniform
9 like this. Wen | found it, it was like, "Ch ny God. 9 guide. And the uniformguide is the roadmap. And |'ve
10 Really?" Andit's showcased inny brief. And it goes 10 covered all that inny brief. But according to TDEC s
11 like this. Al right. Sothe record shows that at this 11 own rules, at a basic |evel, assessnents are supposed to
12 point intine TDECis thinking, "Vél| the town's ETT 12 be issued against serious violators, mainly to bring
13 score is kind of high. W're required to issue the 13 about conpliance. Because if you're not conplying and
14 assessnent.” That's an infallible reason. It turned 14 you get a big fine, it's because you need a kick in the
15 out that it was wong. 15 pants. You need a kick in the pants to conply. And
16 The ETT score was not above the 16 that's the purpose.
17 threshold. They're not required to issue an assessment. 17 So again, it's not that you conmitted a
18  (indiscernible) unless there's some special fact. 18 violation, because TDEC could, if it wanted to, it could
19 Rght? They're not required to doit. Then why are you 19 set up a regime where conmt a violation, pay sonme
20 doing it? You know (indiscernible) why we're doingit. 20 noney, comit a violation, pay some money. No. The
21 M. Mss in his email states, "l have 21 uniformguide said thisis altruistic reason, thisis
22 discussed Tellico clains with Jessica " who is Jessica 22 altruistic purpose, to bring about behavior
23 Mirphy, (indiscernible) head of conpliance. "Even 23 nmodification. That's why you're doing these
24 though they are off the hook on this one with EPA she 24 assessments, to get people to conply.
25 still wants me to do an order since they really haven't 25 You got some rogue water systems out
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1 fixed anything." And again, as | nentioned, it was 1 there. Gve theman assessnent. Kick in the pants,
2 like, "Ch, ny God," because by that noment in tine on 2 make themconply. the town had already conplied. The
3 January 18th of 2024, the town (indiscernible) 3 record is chock-full of the town's good faith effort of
4 everything. 4 conplying. It went through a difficult point wth sone
5 Just because a viol ation exists doesn't 5 of these violations. It lost its certified operators
6 rmean you do an order and assessment. And I'Il talk 6 all at once. Inmagine having to replace four certified
7 about that inamnute. But these are one off 7 positions all at once. So sone violations occurred. It
8 wviolations. They're one off violations. And alot of 8 didn't happen before, haven't happened since. TDEC s
9 themweren't even violations (indiscernible) -- excuse 9 uniformguide is Hearing Exhibit 35.
10 e, TDEC (indiscernible). But what |'msharing is that 10 And again as | nentioned, many of the so
11 there was nothing to fix at that point. It had al ready 11 called violations -- because there was a bunch of
12 been fixed. And so the proof of the hearing was |ong 12 violations in the assessnent that weren't even true.
13 before January 18th. TDEC -- excuse ne, the town had 13 TOEC agreed, withdrew them then we went to battle on
14 fixed everything. And at the contested hearing, Jessica 14 the remainder. Al right?
15  Mirphy admtted this. 15 And as nentioned, these are one tine, one
16 I'n cross-examnation of M. Mirphy, | 16 off violations that got fixed |ong before the assessnent
17 said, "Violation 1. By the tine of the assessnent, that 17 wves issued in Mrch. And Everybody knewit. M. Mss
18 was fixed?" "Yes." "2, 3, it was fixed?" "Yes, yes, 18 knewit. M. Mrphy knewit. Everybody knewit. M.
19 yes." And all of that's inny brief. And your reason 19 Mss said he never gave a deposition before. | don't
20 for doing thisis false. It'snot true. Ckay? If your 20 think TDEC s ever been chal | enged on this, that you're
21 reasonis false, it'salie. Decidingtoissue an 21 not following your own rules. | don't think they've
22 assessment based on a lie, gosh, it just seens wrong. 22 ever been chal | enged on that.
23 It's the epitone of arbitrary and capricious. Isn't it? |23 As a professional it's one thing, but as
24 And we're not supposed to do things based 24 acitizen, when | look at all this stuff, what the town
25 upon being arbitrary and capricious. Now | guess this 25 has been through, having to fight with TDEC for what's
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1 right, | mean the whole thing is -- it"s kind of 1 unconstitutional process. Vacate the order. Don't tell

2 insulting. It's asinsultingas it isridiculous. Now 2 TDECtodoit right and award us our respondent's costs.

3 the case isn't about the $4,000 of the upfront penalty. 3 Just decide that TDEC should followits own rules on
4 The case is about what's right. The statute cited in ny 4 issuing assessnents and that issuing assessnents based

5 brief allows the town to be reinbursed for its costs. 5 onalie should not be tolerated. So the town asks that

6 Those are called respondent's costs and there's a 6 you vacate the order and assessnent, award the town its

7 statute. And the town spent some nmoney on this. 7 respondent’s costs and send the message to TDEC to

8 There are sone criteria in ny brief about 8 behave and followits own rules, or not.

9 the wording respondent’s costs. There are several 9 It all depends on what nmessage you want
10 criteria, one of whichis harassnent. M goodness. |If 10 tosend. After all this, thisis your board. It's not
11 you are bringing an assessnent against the water system 11 ny board. This is your board. Those are TDEC s rul es.
12 unnecessarily based on a lie, isn't that harassnent? 12 They're not ny rules. the town just asked that TDEC be
13 Wat el se could harassnent be? the town hasn't fixed 13 nade to followits own rules. | wote 65 pages about
14 anything but we're going to. the town has fixed 14 it. Andthat's all.

15 everything. But we're going to do it anyway. Vé're 15 THE OORT:  Thank you. M. Chair, |
16 goingtodoit anyway. M goodness. 16 guess I'Il give you the opportunity to decide how you
17 But the town asked for its respondent's 17 all would like to ask your questions. If you'd like to
18  costs through the tine that a notion was filed and as 18 ask now and then ask the TDEC s counsel after or both
19 set forth in that notion through when it all ends as 19 after they're finished. Entirely up to you.
20 anmended. Aninteresting thing is Judge Garland awarded 20 MR CGALBREATH It's been our practice in
21 TOECits costs. This was an error because one, the 21 the past to kind of take it one at atine --
22 damages clained, those were the secretary of state's 22 THE QOLRT:  Sounds good.
23 costs, not TDEC s costs. And Judge Garland relied on 23 MR CGALBREATH -- questions.
24 the wong rule of civil procedure. He mssedit. It 24 THE OORT: G right ahead if you all
25 happens. 25 have questions.
Page 26 Page 28

1 But if anyone cares about getting it 1 MR CGALBREATH Does any board nenber

2 right, that should be set aside. Based on the record, 2 have any questions at this point (indiscernible)?

3 howcan secretary of state's cost beat TDEC s damages? 3 M WHTIEN Thisis Neal Witten. e

4 There's nothing in the record that supports that. 4 of the questions | have in reading your briefs is, you

5 Further, for the life of me -- now what happened in 5 saidthere's discretion and your client had fixed

6 thisinitia order? Judge Garland agreed with ne that 6 everything. Part of ny understanding as a permttee has

7 TDEC on this whol e contingent penalty thing -- and the 7 been that part of the reason the fines exist is for

8 contingent penalty thing, that's TDEC s big stick. 8 deterrence. Soif | violated ny permt significantly

9 Rght? Wter system You're going to be under our 9 over along period of time and they came with an order
10 thunb for the next whatever, two years, whatever. 10 but | fixed everything before it was final, why should |
11 If you don't toe the line, you're going 11 conply if there is no deterrence for violating ny
12 to owe more money maybe than what was in the assessnent. 12 pernit?

13 Those are the contingent penalties. Véll, Judge Garland 13 M QST Yes. | can answer that. |
14 agreed with ne that that is wong. It violates due 14 have given that plenty of thought. Again, the mission
15 process. That's 80 percent of what TDEC was about in 15 of the uniformguide is not if aviolation occurs, you
16 this whole thing. For the life of me, TDEC|osing 80 16  owe sonme noney. Deterrence can be inportant. So the
17 percent of your case, how are you the prevailing party? 17 question is what was there about what the Town of
18 | can't imagine calling up ny client. 18 Tellico Plains was doing in August and Septenber of 2023
19 dQient says, "Hwdid court go today?" "Véll, we |ost 19 that required deterrence? | can inagine a situation
20 80 percent of what we were trying to do. But | guess we 20 wth a rogue operator who just doesn't care, doesn't
21 won." Rght? No. Ch, well. Anyway, |'ve heard the 21 care about the rules, doesn't care about conpliance, is
22 argunent that maybe this board can't decide 22 habitually violating the sane rule over and over and
23 constitutional issues. 23 just doesn't care, snubbing their nose.

24 Vell, if youlike, don't decide that. 24 | think not only do you need a kick in
25 Just resolve that you're not going to participate in an 25 the pants but you need sone deterrence. So this isn't
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1 about getting cute and the night before the assessment 1 information about howto find an operator. Tellico
2 that's at issue fixing everything and getting cute and 2 PMansisout inthemdde VeIl | started to say out
3 saying, "Ch ve fixed everything. You don't have to fine 3 inthe nmddle of nowhere. VI, nowthat's aterrible
4 nme." thetow didn't dothat. the town lost its 4 thingtosay. It'sremte. TellicoPainsisina
5 operator that held all four certifications in July of 5 remote place to get a certified operator to cone to
6 2023, according to TDEC s own w tnesses, exercised the 6 NMNashville with all of its trappings.
7 utnost good faith to resol ve everything. 7 It could be easy getting certified
8 No certified operator, there's going to 8 operators to cone to the Town of Tellico Plains to set
9 beaviolation that occurs. Gould TDEC have told us, 9 upshop. It took sone tine. And | was nortified to
10 "Ch, by the way, you can go to the contractor hoard to 10 find out later all the town had to do was apply to the
11 get an extension"? They didn't tell us that. It would 11 contractor board and you can get a 180-day extension.
12 have been nice. M point is, for deterrence, there has 12 And based on docunents and the record, TDEC has to honor
13 to be a certain special something. There has to be 13 that. That spoke to the sense of urgency. | hope that
14 sonmething special that your rogue operator needed to be 14 answered your question.
15 deterred fromdoing this again. These violations didn't 15 Ms. GCFF.  Yeah. | guess where | was
16  happen. 16 going with that is when they have a standard operating
17 These Safe Drinking VWter Act violations 17 procedure and they' re docunenting the |evel s where
18 didn't happen before. They didn't have any sense. the 18 equipnent isn't operating properly and things of that
19  Town of Tellico Plains is a good citizen. They don't 19 nature, is the town holding itself accountable so that
20 need to be deterred. They conmply with the Drinking 20 TDEC can then hol d them account abl ?
21 \dter Act. They do it because that's what you're 21 M QST Short answer. That was not
22 supposed to do. So deterrence is not needed. 22 anissue inthe case. | don't knowthat they have a
23  Theoretically, can | imagine a settlenent of facts where 23 separate piece of paper. The things that you described
24 deterrence woul d be appropriate? Sure. Mot these 24 are supposed to do that anyway. And the town did the
25 facts. 25 best it could. Bear inmnd, and as | put in ny brief
Page 30 Page 32
1 M5. GFF  Amanda Goff, nenber of the 1 over and over again, the town's source of drinking water
2 board. M questionis did the town have standard 2 is pure groundwater. The EPA doesn't even require that
3 operating procedures that they had given to TDEC that 3 youtreat it. It's sopure. The state requires that
4 they knowngly violated within this or that they 4 youtreat it, and soit's treated. There's a drinking
5 deviated fron? Did they address those ahead of tine? 5 water act, and you try to conply.
6 Didthe tow go to TDEC and say, "Hey. W're having 6 Part of the uniformguide speaks to
7 this problem V¢'ve lost all these operators. Can you 7 clobber the town with penalties based upon harmto the
8 please work with us to see what we can do?" 8 public -- potential harmto the public. Tellico Pains
9 MR QIST: WIl, of course. And that's 9 isapretty good situation. Its drinking water is pure.
10 indirectly. But that was answering the second part of 10 If you fail tosendin a piece of paper to TDEC that
11 your question. First part of your question about 11 doesn't natter about the drinking water. There's no
12 standard operating procedures -- and in ny view that 12 increase in harmto the Public, whichis one of ny
13 termis a docunent that's internal -- that was not an 13 favorite violations. Howon earth was not sending in a
14 issue in our case. 14 piece of paper to the departnment going to increase
15 The standard operating procedure that is 15 potential harmto the public? | digress. |'msorry.
16 not wittenis to conply with the Safe Drinking Véter 16 M GALBREATH M. Wrd.
17 Act, conply with the regul ations, do the nonthly 17 M. BOYD (i ndi scernible)
18 operating report. You're supposed to do all those 18 SPEAKER 1. The statenent that
19 things anyway. Do they have a separate piece of paper 19  (indiscernible) doesn't require treatnent in groundwat er
20 that says do all those things anyway? | don't know It 20 is not actually correct.
21 wes not an issue inour case. But the second part of 21 M GALBREATH (i ndi scerni bl )
22 your question, whichis as soon as the town is rendered 22 DR SCHMRTZ Yes. It's not exactly
23 wvithout Robert Patty who held all four Iicenses, there 23 correct. | nean, you don't have to do floccul ation and
24 was comunication wth TDEC 24 other forns treatment but you do have to chlorinate.
25 TOEC was very hel pful in supplying 25 Part of the issues was the violation, is what | recall
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1 reading the docunents, was a failure to sanple chiorine 1 of 2024, the departnent issued an admnistrative
2 residual inthe distribution system which then affects 2 enforcenent order against the Town of Tellico Plains for
3 public health. And so that's where the city probably 3 drinking water violations that occurred at the town's
4 failed and conpromsed public health. But | just wanted 4 vater treatment plant in the summer and fall of 2023.
5 toclarify that there is treatment. It's chlorination 5 And the department is here today
6 that's required. 6 defending its enforcenent decision and civil penalty
7 M QIST: Thank you, sir. | amkind of 7 calculation, which was done lawfully and appropriately
8 limited towhat's in the hearing record. And your 8 inthe regular course as part of the departnent's duty
9 points are vell taken. Thank you. 9 to safeguard the drinking water of Tennessee. | want to
10 MR GALBREATH M. Boyd has a question. 10 use ny tine with you all today to briefly explain two
1 Ms. BO'D  Yes. | just want to confirm 11 things. First, why the department appeal ed two narrow
12 something | read somewhere in the record that TDEC began 12 issues in Judge Garland' s initial order even though he
13 advising the town about the need for a succession plan 13 largely decided in our favor. And second, why this
14 wvhen they got down to one certified operator well before 14 board should not grant the town the relief it seeks on
15 the town chose to fire the single certified operator 15 appeal .
16 they had. Is that the case? 16 So let ne start by sumarizing the
17 MR QIST: WII, the town was not being 17 initia order, which you all should have in front of
18 fined for not having a succession plan. The concept of 18 you. The contested case hearing in this case took place
19 a succession plan came up at trial, not as an issue in 19 last June in Knoxville over the course of two full days.
20 the case. But as a practical matter, it's atruism 20 As you all know a contested case hearing is atrial-
21 Rght? You should be thinking about a succession plan. 21 like proceeding. This one took place in a conference
22 And the town was vul nerabl e when one person held all 22 room It included the testinony of eight wtnesses and
23 four licenses. Wiat if he got hit by a bus? There's 23 43 hearing exhihits.
24 sone issue about why he left and whether that wes the 24 Woon his reviewof all the evidence in
25 town's fault for firing him 25 the case, adnministrative Judge Garland put down his
Page 34 Page 36
1 But frankly, if you're going to fire a 1 decision. That's theinitial order that is before you
2 guy that has all four certifications, there mght be a 2 for your reviewtoday. MNow Judge Garland had
3 reason for that. But | digress. But ny point is that - 3 previously ruled before trial that there were no
4 - hey, good idea to have a succession plan. |'mthe 4 nmaterial facts in dispute with respect to the fact that
5 leader of ny lawfirm Quist, Fitzpatrick & Jarrard. 5 the town had conmitted violations of the Safe Drinking
6 Andif | get hit by a bus, | don't know what anybody's 6 Wter Act, which I'mgoing to refer to today as SDM for
7 going to do. V¢ ought to have a succession plan. Yes. 7 short. The trial was linted to whether the
8 So, yes. Lesson learned. Don't put your 8 department's assessnent of civil penalties and danages
9 eggs in one basket, or not. But we didn't get fined for 9 was appropriate.
10 not having a succession plan. And the thing about 10 Intheinitial order, Judge Garland found
11 certified operators, if we had only known that you coul d 11 that the overal|l assessment of civil penalties was
12 ask the board for an extension of tine for up to 180 12 appropriate and lawful. That's on page 15 of the
13 days, that woul d have been sweet. 13 initia order. For those of you following al ong. Judge
14 MR GALBREATH Any other board nenbers 14  Grland found that the departnent had proven by a
15 with a question? Your Honor. 15 preponderance of the evidence that the assessnent of
16 THE QOLRT:  Thank you. Ckay. Counsel 16 civil penalties was |awful and appropriate given the
17 for the departnent, sit or stand, entirely up to you. 17 severity of the violations.
18 If you'd like to make your argument, please do. 18 Now if you look at page one of the
19 M5. BULERYONG Sure. |'ll stand just 19 initia order, you' |l see that it says the civil penalty
20 so | can see everyone. (Can everyone hear ne? 20 is affirmed in part and nodified in part. Let ne
21 M. GFF | think it's on. 21 explainthat. Before we got totrial, the departnent
22 M5, BULER YONG Thank you, M. 22 elected to voluntarily drop three of the violations that
23 Chairman, Judge Begley. @ood norning, nenbers of the 23 wvereoriginally alleged inits enforcement order. So 12
24 board. M name is Samantha Bul l er-Young and | represent 24 violations remained, to be clear. And this is described
25 the departnent, the petitioner inthis case. In Mrch 25 in the departnent's notion for sumary judgnent, which
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1 isinthe certified technical record that was provided 1 So, for exanple, all right, water system
2 toyou all ahead of this hearing this Mrning. 2 you've comitted these violations. P ease give us your
3 And when | reference the record today, 3 chlorine sanpling data for the last year. Q please do
4 |'mreferencing that blue bates nunber at the bottom 4 astudy inyour distribution systemto figure out why
5 left-hand side of the PDF.  Specifically, in the 5 you're losing pressure in below 20 psi. Rght? Things
6 footnotes on record page 390, the department expl ains 6 like that. That's what the enforcement order in this
7 that it is not pursuing three violations or the damages 7 casedid It assessed civil penalties and required
8 amunt. It is also explained by Judge Garland at page 8 corrective actions. You can see that in the order and
9 10 of theinitial order, which you do have in front of 9 assessment section, which is in the certified technical
10 you. Sothat is why the initial order reduces the total 10 record at record page 16. Al right.
11 civil penalty to $22,830, because those three violations 1 Back to our two requests for this board
12 were taken off. 12 for relief. Frst, the department wants this board to
13 So that is the total civil penalty amount 13 amend the initial order to clarify that paragraph 16,
14 that the departnent sought at trial. And that is the 14 roman nuneral 16, XM, item3 of the enforcement order.
15 amount that Judge Garland agreed wes cal cul ated 15 I"mmaking reference to the department's enforcement
16 appropriately and lawfully. So today, when | speak 16 order here. That item3is avalid corrective action.
17 about the total civil penalty, |'mtalking about that 17 If you're following along using the technical record,
18 $22,830 figure. Al right. Nowthat |'ve summarized 18 item3is onrecord page 17. This is what required the
19 it. 1'dlike to explain the department's position with 19 town to submt standard operating procedures, including
20 respect tothe initial order. The departnent |argely 20 procedures specific to grab sanpling.
21 agrees with Judge Garland' s initial order but we assert 21 Wil e the department does not concede
22 that it is mstaken in two respects. 22 that the order's corrective action conpliance
23 First, the initial order voids corrective 23 requirenents violate due process, we aren't chall enging
24 actionitem3. That was a nmistake because corrective 24 that part of the initial order because frankly, the town
25 actionitem3, the directive to submt SCPs, that is a 25 is already required to conply with those directives.
Page 38 Page 40
1 valid corrective action that's authorized by the SDM 1 CQorrective action itens 4 through 7 basically reiterate
2 Second, the initial order voids the remainder portion of 2 what the town is already required to do under the
3 thecivil penalty. But that is also a nistake because 3 drinking water rules. But what we would |ike you to
4 it isinconsistent with the initial order's finding that 4 holdtoday is that item3is different fromitens 4
5 the total civil penalty was correctly cal cul ated and not 5 through 7.
6 arbitrary in capricious. 6 The other corrective actions fromthe
7 So | want to be upfront that what the 7 enforcement order are structured in the negative, "Don't
8 departnent is asking you all to do today is alittle 8 comit a future violation." But item3 inposes an
9 nuanced. This is not a straight up or down vote to 9 affirmative obligation, "Submit SCPs." And that
10 approve or deny the initial order. But | hope to make 10 affirmative obligation nust be taken within a definite
11 it sinple for you in this argument. The departnent is 11 tine frane, 60 days in this case.
12 asking the board to | eave nost of the initial order in 12 This type of corrective actionis
13 place but to modify the initial order to reinstate 13 precisely the kind that is perntted by the SDM because
14 corrective action item3 and the remai nder portion of 14 it is aspecific directive geared towards securing
15 the civil penalty. Let ne zoomout for a noment for the 15 conpliance with the SDM and its inpl ementing rul es.
16 larger context. 16 And it should be upheld by the board. So that's our
17 The division of water resources issues 17 first ask of you all today, that you reinstate
18  these adninistrative enforcement orders when water 18 corrective action item3.
19 systens violate the drinking water rules. The division 19 Second, we are asking this board to
20 has authority to do that under the SDM  And the SDWA 20 correct a key inconsistency intheinitia order. Wen
21 tells us that these administrative enforcenent orders 21 the division of water resources assesses a Civil
22 can assess civil penalties and can require corrective 22 penalty, they usually divide it upinto two parts, the
23 action. dvil penalties are pretty straightforward. 23 upfront and the remainder. Now the initial order
24 They are essentially fines like speeding tickets. 24 refers to the remainder as the contingent portion of
25 (Qorrective actions are requirenents to do sonething. 25 the penalty. But I'mgoing to call it a remainder or
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1 the deferred portion because it's really not a true 1 think you should, you should reinstate the renai nder
2 contingent penalty, as we explained in our brief. Al 2 portion of the civil penalty. Now we've explained how
3 right. 3 todothat inour brief. Specifically, if this board
4 So the total civil penalty is equal to 4 agrees with the department that item3is avalid
5 the upfront plus the remainder. The upfront is due, 12 5 corrective action itemand wants to reinstate that, you
6 upfront within 30 days of the water systemreceiving the 6 could take one of two paths. Qption 1, you could
7 enforcement order. It's usually 20 percent of the 7 require the town to pay the total civil penalty of
8 overall civil penalty. The remainder is deferred. It 8 $22,830 and al so require themto submt SCPs as separate
9 does not have to be paidif the water systemconpletes 9 corrective action.
10 certain corrective actions. That is to the benefit of 10 (ption 2, you could retain the structure
11 the water system Rght? They can spend noney on 11 fromthe enforcenent order that tied $1,500 to the
12 taking corrective actions instead of spending it on the 12 subnittal of SOPs. So you could retain that structure
13 civil penalty. 13 and allowthe town to avoid $1,500 of the civil penalty
14 The initial order affirmed the assessment 14 if they submt the S(Ps within 60 days of entry of this
15 of the total civil penalty but it al so voided the 15 board's final order. In that case, the town woul d have
16 renmainder and said that it shall not be assessed. 16 to pay $21,330 and the department woul d be satisfied
17 That's inthe initial order on page 18, conclusion of 17 with either outconme because either outcone preserves the
18 law5. That's where the initial order goes wrong, 18 total civil penalty. And that's what natters to the
19  because it treats the renmainder, which is split out in 19 departnment on this appeal .
20 items 3 through 7 in the enforcement order, as separate 20 If the total civil penalty was lawul and
21 or anewcivil penalty assessment. But that's not what 21 appropriate, then the total civil penalty should stand.
22 the departnent's enforcenent order did. 22 So we ask that this board correct the initial order's
23 The enforcenent order assessed one total 23 nmstaken treatnent of the deferred portions as separate
24 civil penalty for all the violations and then split that 24 assessments and reinstate those portions to preserve the
25 total civil penalty into upfront and renai nder portions. 25 total civil penalty. Let me just briefly touch on the
Page 42 Page 44
1 Soyou can see the structure at the bottomof record 1 town's position on appeal and give you three reasons why
2 page 16. The total is assessed. If you keep reading, 2 this board shoul d deny the town -- shoul d deny the town
3 you see that of that total, an upfront portion, 20 3 therelief it seeks on appeal .
4 percent, was due within 30 days. And then if you keep 4 First, let's talk about the town's
5 reading, the remainder was deferred and due only if the 5 constitutional argunents. the town spends about a third
6 town failed to conplete certain corrective actions. 6 of its hearing brief arguing that this board shoul d find
7 So all the deferred amounts that are 7 that certain sections of the SDWA and the Lhiform
8 listed and tied to corrective action itens 3 through 7, 8 Admnistrative Procedures Act are unconstitutional. the
9 those were not new civil penalty assessnents. They were 9 towniswong onits constitutional |aw arguments as
10 just subparts of the total. In other words, the 10 explained by Judge Garland at record pages 400 to 405.
11 renainder portion of the civil penalty had already been 11 But that's sort of besides the point today. Because
12 assessed. It sinply was not yet due. The initial order 12 this board is an administrative tribunal, you cannot
13 found that the total civil penalty was lawful and 13 decide the town's facial constitutional challenges.
14 appropriate. If the total civil penalty was |awful and 14 That's the rule that was laid down by a
15 appropriate, then the total civil penalty should stand. 15  Tennessee Supreme Qourt decision in 1995, R chardson v.
16 So torecap, the initial order is 16 Board of Dentistry. This board has certain powers
17 internally inconsistent wth respect to the civil 17 granted to it by the general assenbly. But deciding
18 penalty. O the one hand, it affirned the total as 18  questions of constitutional lawis not one of those
19 lawfully assessed. But then it goes on to say that the 19 povers. In Tennessee, only the courts can do that. So
20 renainder portion is void and shall not be assessed. 20 the departnent urges you not to grant the town any of
21 That is wong because the total civil penalty is equal 21 therelief it seeks based on its constitutional
22 to the upfront and the remainder and it was assessed all 22 theories. Second, the statutes coul d not be clearer.
23 at once. 23 The departnent has broad authority to enforce against
24 If you agree with Judge Garland that the 24 any violation of the SDM
25 total civil penalty was lawful, inappropriate, and we 25 There is no bespoke five-part test for
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1 enforcenent as the town suggests. The record in this 1 appeal and instead just slightly revise the initial
2 caseis full of evidence that the town violated the 2 order to affirmcorrective action item3 and reinstate
3 drinking water rules. In fact, the record has nany 3 the deferred portions of the civil penalty.
4 admssions fromthe town regarding the fact that those 4 | want to respond to a couple of the
5 violations occurred. Those admssions are available at 5 board menbers questions that were raised with counsel
6 record pages 317 to 326, if you're interested. The 6 for the town. A one point, M. Goff, wth respect to
7 violations occurred and the department took enforcenment 7 your question, the town's former operator, Robert Patty,
8 action. That is lawul and appropriate under the SDM 8 didnotify the departnent ahead of time that he had
9 In fact, enforcing against violations is 9 intentions to |eave as the town's operator. And his
10 the departnment's job. The general assenbly didn't just 10 last day was July 28th. the town rel eased M. Patty
11 give the departnent power to enforce against violations. 11 fromhis enpl oynent on July 19th ahead of that schedul ed
12 The general assenbly inposed the duty and responsibility 12 departure date.
13 to enforce. That's what section 705 of the SDM says, 13 Dr. Schwartz, you are correct. @ ounduvater
14 power, duty and responsibility. So the town has it 14 does have to be treated before being served to the
15 exactly backwards with respect to what the default 15 public. That's part of the record in this case. In
16  shoul d be when viol ations occur. 16 this case, Tellico Pains does have a true groundwater
17 Third, let's talk about the snoking gun. 17 systembut they are required to disinfect and they do
18 the town's case rests on Hearing Exhibit 9. But Hearing 18 that with chlorine. That's all part of the record in
19  Exhibit 9 does not overcone the weight of the evidence 19 this case. | want to enphasize that failure to send in
20 inthe record. Nor does it somehow show that the 20 apiece of paper is not an accurate description of many
21 enforcement order was based on a lie, as the town 21 of the violations in this case.
22 clains. The record clearly shows that the department 22 For exanple, we have the failure to
23 used sound judgment in deciding to enforce against the 23 continuously nonitor the chlorine residual, which as a
24 town. 24 community water systemserving over a certain popul ation
25 I'n making the decision to enforce, the 25 threshold, the town is required to do. V¢ also have the
Page 46 Page 48
1 departrent |ooked at the totality of the circunstances, 1 failure to conduct conplete sanpling. That's not just a
2 which included the sanitary survey deficiencies, the 2 piece of paper. That's the underlying sanpling that
3 town's ETT score fluctuating above 11, and crucially, 3 goes alongwithit. Regarding the town's argunent that
4 the fact that the town served drinking water to the 4 they had fixed everything before the order, that's not
5 public for months without certified operators in place. 5 quite-- | just want to be clear about what M. Mirphy's
6 Judge Garland, after considering and weighing all the 6 testinony was at trial regarding this issue.
7 evidence in the record, the prehearing notions, the 7 So the town argues that the division
8 trial transcript, the post-hearing briefs, Judge Garland 8 should not have issued the director's order because they
9 appropriately found in the departnent's favor on this 9 didalready fix the violations. But as M. Antone and
10 issue. That's intheinitial order on pages 11 to 12. 10 M. Mirphy explained during the trial, many of the
11 And the town's interpretation of what a 11 assessed violations could actual l'y not be fixed in any
12 single email in the record shows is just not enough to 12 sort of neaningful way. That's at record page 900 and
13 support their theory that the enforcement order was 13 record page 1034. For exanple, the town could not fix
14 based on a lie. Especially when the only witnesses in a 14 the fact that it served drinking water to customers for
15 position to speak to the meaning of the email were never 15 nonths on end w thout appropriate operators on staff.
16  asked about it directly. Counsel for the town didn't 16 Snilarly, the town could not go back in
17 ask TomMbss about it during his deposition. That's at 17 tinme and take the correct nunber of sanples in the
18 record pages 1011 to 1018. 18 distribution systemin July of 2023. They can't go back
19 And counsel for the town didn't ask 19 intine and continuously nonitor the chlorine residual
20 Jessica Mirphy about it when she was testifying during 20 leaving the plant. It is true that the violations
21 the trial, record pages 1018 to 1038. Regardless, a 21 assessed in the director's order occurred in the past
22 single email certainly does not support the town's 22 with respect to the date of issuance of the order. But
23 request that the board overturn the initial order and 23 violations do not have to be ongoing for the departnent
24 several of the other orders in this case. And we ask 24 to take enforcenent action.
25 that the board deny the town's request to relief on 25 There doesn't have to be sonet hing
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1 special, as counsel for the town argued, going onin 1 chose not to do anything with respect to the initial
2 order for the departnent to enforce when viol ations 2 order, | think it would create a lack of clarity
3 occur. The plain text of SDM contenplates this sort of 3 regarding the function and the structure of renainder
4 enforcement action. It provides the conm ssioner with 4 amounts of penalties.
5 the authority to issue orders for any violation that has 5 So the department's ability to use sort
6 occurred, is occurring, or is about to occur. It's the 6 of this structure of, "Al right. W're going to assess
7 rare situation where we hear about violations ahead of 7 youafull civil penalty. You're only going to have to
8 time. Thisis typical, to enforce for violations that 8 pay 20 percent of it up front but we're going to defer
9 occurred in the past. 9 the rest and only nake that due if you fail to conplete
10 And | believe it was M. Witten who 10 certain conpliance requirenents,” right? | think that
11 brought up the topic of deterrence. The SDWA does 11 the departnent's ability to structure its civil
12 contenpl ate enforcement for both conpliance and 12 penalties and enforcenent orders in that way woul d be
13 deterrence purposes. And there's, of course, no 13 called into question if this board chooses to | eave the
14 requirement the violations be ongoing in order for the 14 initial order in place.
15 departnent to enforce. 15 M GALBREATH So howis the -- so how
16 And the obvious benefit in doing this, 16 significant is that? Is this a precedent-setting-type
17 taking enforcement action for past violations is to 17 situation if we continue in the path | just described or
18 deter future nonconpliance, both by the subject water 18 is this just an inconvenience to the departnent?
19 systemthat's being issued the order and al so by other 19 Ms. BULLER YONG It is precedent
20 water systens in the state so that they know the 20 setting with respect to the division of water resources.
21 departnent takes these violations seriously and we will 21 This is howthe division structures not only its
22 enforce. 22 drinking water orders but its other types of enforcenent
23 Wth all of that said, | believe |'ve 23 orders as well. And this is to the benefit of the
24 addressed several of the questions that came up. | 24 regulated community for the division to structure its
25 thank you for your tine and attention and I'Il reserve 25 enforcement orders in this way. It's not required to.
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1 the balance of ny tine for a rebuttal, but also happy to 1 Qher divisions approach their civil penalties
2 answer any questions that the board mght have. 2 differently.
3 THE GORT:  Yeah. M. Chair, does the 3 For exanple, UST just assesses a full
4 board have questions? 4 civil penalty. Agas station has to pay that whol esal e
5 MR GALBREATH |'msure we do. |'ve got 5 penalty amount and al so conplete all of the corrective
6 aquestion!|'dliketostart with, | think maybe very 6 actions. But the division of water resources, in their
7 pertinent to all of our thinking. Wat are the short 7 enforcement discretion, has taken a conpliance first
8 termand long terminplications to the department's 8 sort of approach to these enforcenment orders. And
9 ability to enforce these types of matters if we just 9 that's sort of the policy justification for splitting up
10 call it aday, we reject both of your argunents and 10 thecivil penalty into that upfront and remai nder
11 accept Judge Garland' s initial order. 11 anount.
12 M5, BULERYONG | think in the short 12 The division is trying to incentivize
13 term obviously, there woul d be consequences regarding 13 water systens pernmittees to take corrective actions to
14 what the Town of Tellico Plains is requiredto do. o 14 prevent these problens fromhappening again in the
15 asit stands right now, under the initial order, the 15 future. Rght? That's what we're talking about when we
16 townis only required to pay the upfront portion of the 16 ask a water systemlike Tellico Plains to subnit
17 civil penalty. Sothat's 20 percent of the nodified 17 standard operating procedures. (e of the things that
18 amount, $4,556. And under the initial order, as it 18 happened, this is in the record in the case, is that the
19 stands right now the town is not required to conplete 19 town failed to conduct grab sanpling every four hours
20 any corrective action itens because they were all 20  whenever their continuous chlorine anal yzer was down at
21 voi ded. 21 the rural veil treatnent plant.
22 So the town woul d not be required to 22 The OCA vent down and the town wasn't
23 submt SCPs to the departnent as was required in the 23 taking grab sanples as they're required to do. You're
24 enforcenent order. So that's sort of naybe nore the 24 supposed to go to manual essentially in that sort of
25 short term Inthe long term | think if the board 25 situation. Sothe corrective action is geared toward,
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1 "Hey. V& know this happened. Here's sonething we'd 1 will TDECsinply be required to issue bigger fines up
2 like you to do to prevent the sane thing from happeni ng 2 front to keep peopl e conpliant?
3 againinthe future." So | hope I've answered your 3 M5. BULLER YONG So that woul d be the
4 question (indiscernible). 4 effect, r. Bble. Soif, let's say this board just
5 M GALBREATH | want to thank you for 5 affirns the initial order. Going forward, if we were to
6 integrating the other board menbers' questions into your 6 issue an enforcenent order |ike the one that was issued
7 coments as well. It's very efficient. Eficiencyis 7 against the Town of Tellico Plains, it would just be an
8 much appreciated here. | guess ny last questionis you 8 assessment. The underlying statutory scheme, SDM
9 were kind of junping around a bit in a very lengthy 9 wouldn't change. Rght? There would still be a
10 document. Is one of your briefs -- can you point us out 10 mandatory minimmof $50, up to $5,000, for each
11 to a section in one of your briefs that succinctly 11 violation.
12 surnmarizes everything you' re asking (indiscernible)? 12 And so the way that that would | ook woul d
13 M5, BULLER YONG  Absol utel y. 13 be the enforcenent order would just say, "Town of
14 M GALBREATH | think | know the page 14 Tellico Plains, you're assessed civil penalty of
15 of this but 1'd rather you tell us. 15 $22,830. Pease pay that wthin 30 days of this order.
16 M5, BULLER YONG Absolutely. So you 16 And then please al so submt standard operating
17 all have been provided with each party's opening brief. 17 procedures.” They woul d just be separated.
18  So for the department, we call that our appeal brief. 18 DR BIBLE Thank you.
19  And that explains exactly what we want this board to do. 19 MR CGALBREATH Thank you. Sorry, M.
20 V¢ ve cone prepared with a draft proposed final order 20 ff. | nissed you.
21 for this board. And so the departnent's brief, section 21 M5 GCFF. This is Avanda. | got one
22 1is about that corrective actionitem3 that we want to 22 quick question -- or two questions actually. (e, if we
23 bereinstated. And section 2 is about howwe think this 23 stayed with the initial order and certain portions of
24 Dboard shoul d reinstate the deferred portions of the 24 the fine were deferred or contingent, would each of
25 civil penalty to preserve the total. 25 those contingent anounts have separate end dates for
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1 MR GALBREATH IS your summary on page 1 themor be open-ended? So they're not going on forever
2 8 2 and ever until the end of time until, say, the next
3 M5, BULER YONG | can check and | 3 violation? They have an end date?
4 think that sounds right to ne. 4 M. BULERYONG So | want to make sure
5 MR GALBREATH | just want to point out 5 I'manswering all of that. | think if you |eave the
6 for the board s benefits so that -- 6 initial order in place, then the precedent woul d be
7 M. BULLER YONG VYes. Rght. Inthat 7 established that the departnent can't use the --
8 prayer for relief. That's where we're telling this 8 contingent is not quite the right word and | do want to
9 board what it is we'd like you to do. 9 be clear about that. | can talk about that in a noment
10 MR GALBREATH (i ndiscerni bl e) choice. 10 if you'dlike me to explain the difference. But that
11 | knowthat's a conmon | egal term 11 the department couldn't defer the portions of the civil
12 M5 BULERYONG It is. 12 penalty in the way that we did in the enforcenent order
13 M GALBREATH |'ma (indiscernible) 13 against Tellico Pains.
14 university guy (indiscernible). Any other 14 And that enforcement order, M. Qff,
15 (indiscernible). It's kind of (indiscernible). Al 15 does have an end date. | forget whether it was two
16 right. (indiscernible) understand that's on page 8 of 16 years or 18 months. But for each of those conpliance
17 the departnent's brief. Al Rght. Any other board 17 requirenments, so don't comit any further violations of
18 nenbers got a question? 18 this rule, the end date would be two years fromthe
19 Ms. GFF. | have one (indiscernible). 19 issuance of the order. Rght?
20  This is(indiscernible) 20 So for the next two years, if you conmit
21 DR BIBLE | have one. And one, I'm 21 another violation of this rule, this subportion fromthe
22 going to speculate. Then I'mgoing to ask you to 22 civil penalty that, | want to be clear, was already
23 speculate a little bit. | think what we're seeing here 23 assessed -- that civil penalty was al ready assessed for
24 is amere penalty structured to encourage everybody to 24 past violations. But this subportion that we're not
25 get it fixed and keep it fixed. If that goes away, then 25 nmaking you pay, that will becone due if you commit a
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1 futureviolation. Did I answer your question? 1 for rebuttal. (indiscernible)
2 M5 GCFF  Yes. It gets messy when you 2 M QIST: Vell, | didand | listened to
3 dothat sometimes. M other questionis, did the town 3 what TDEC counsel had to say. But | think I've
4 or was the town required to notify the custoners or 4 adequately addressed all of that inny filings and in ny
5 consuners of the potential risks of their drinking water 5 response brief. So | cancall it a day.
6 during this? 6 THE OOURT:  Let ne give nenbers of the
7 M5, BULLER YONG S0 are you referring 7 board another opportunity. Vés there anything that has
8 tojust for the failure to have certified operators in 8 conme up that you would like to ask, M. Qist? Dr.
9 place? 9  Swartz (indiscernible).
10 M. GFF At any point if there was 10 Dr. Schwartz: Yeah. | think the question
11 risks to the water, whether it be the chlorination 11 1 have in the back of ny mnd is the mayor is actually
12 system the sanitization system or the custoners 12 the signature authority for permit. | believe that's
13 notified? 13 correct. And so you lost your operator. And then |
14 M. BULLER YONG Rght. So our 14 guess | just don't know howto get a feel for how quick
15 drinking water rules do require that certain violations 15 the seriousness of getting a new operator -- | knowin
16 get reported on a water systens consuner confidence 16 rural towns, finding an operator wth those
17 report which is distributed to their custoners every 17 certifications is difficult.
18 year. |'mnot quite sure just off the top of ny head 18 And | think a lot of tines in other
19 whether any of the violations at issue in this case were 19 nmnicipalities, small comnmunities, there's a nei ghboring
20 required to be on that GCA but | could certainly find 20 community like Mason, Madisonville, that has an operator
21 out that information for you. 21 that they coul d have naybe tenporarily gotten assistance
22 MS. BOYD | just had a quick question. 22 from | just don't know what due diligence the nayor
23 |'mjust assuming that it's not an extraordinary request 23 was actively engaged in to try to correct this problem
24 to expect a water systemto have standard operating 24 | don't knowif you can answer to that or not.
25 procedures. |s that the case or -- 25 MR QIST: Ch, absolutely. Qne of the
Page 58 Page 60
1 M5, BULLER YONG That's the case. 1 issues inthis whole penalty matrix of damages, a
2 That's the case. And the department's requirenents for 2 conponent of that can be the actor's good faith. So an
3 subnittal of those standard operating procedures isn't 3 issue at the contested hearing was the mayor's good
4 necessarily some sort of signal that we believed that 4 faith. Wat did you do? Vélk me through it. The TDEC
5 the town didn't have those. It was just, "Hy. P ease 5 wtnesses, | asked them "Vés the mayor doing her best?
6 provide those to us. Let us see that you guys have 6 \és she acting in good faith?" Al of that was yes,
7 standard operating procedures in place. Specifically, 7 yes, yes. It'sinthe technical record. | don't really
8 also, with an eye toward if your CCA ever goes out 8 think | vent intoit much in ny brief.
9 again, your continuous chlorine analyzer, if that ever 9 But she's not an idiot. She knows her
10 goes out again, we want to make sure that you guys know 10 responsibilities and she cares and she vent through
11  what to doin that situation. Take those grab sanples 11 that. And | think first of all, it's abig deal to let
12 every four hours." 12 your operator go that had all four licenses. She found
13 MR GALBREATH Andit's fair to say 13 M. Troy Tower, | think early in August and he cane on
14 there's reciprocity in that as well. The departnent 14 hoard. And the town council has to approve these hires.
15  publishes online nunerous standard operating procedures 15 And you got your drinking water guy, whichis ahig
16 for its permt and regul atory processes as well. Is 16 deal, treatnent operator. They all came on board. So
17 that correct? 17 she did her best.
18 M5 BULLER YONG W¢ do have policies 18 | chall enged the TDEC wi tnesses to tell
19 that guide our own actions and procedures, yes. 19 ne what could she have done differently. It's in the
20 M GALBREATH |'mold enough to 20 record. She did her best. But a point is the sense of
21 renmenber when that didn't exist as far as 21 urgency. Wiat's the sense of urgency? VélI, yeah,
22 (indiscernible). Al right. Any other board nenber got 22 there's a sense of urgency. C course there is. Gt an
23 aquestion? Your Honor, we're done. 23 operator. ( course there is. Bear in nind you can ask
24 THE QOLRT:  Thank you. M. Quist, | 24 the contractor board for 180-day extension and they' |l
25 think each of you (indiscernible) about three mnutes 25 grant it under their criteria and TDEC has to honor.
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1 So she found her operators pretty darn 1 the top of ny head about the SDM citizen suit
2 quick in ny book and got themapproved by the town 2 provision. | haven't ever dealt with it nyself. Sol
3 council pretty darn quick. It's in the record. Thank 3 would want to cross ny T's and dot ny I's, M. Witten,
4 you for your question. 4 before | answer that question. Certainly the town would
5 Ms. GFF  (ne more quick question. How 5 be responsible for any sort of nuisance claimor a claim
6 nany certified operators does the town now have 6 fromsoneone who drank bad water and got sick because of
7 currently? 7 it. | dowant to enphasize just respects to the earlier
8 M QIST: That was not an issue in our 8 portion of your question.
9 case. | would have to turn around and ask ny client 9 If TDEC had chosen not to enforce this
10 that question because it's not an issue in ny case. | 10 case, inthis case, that woul d have been treating the
11 don't knowthe answer. But | know they have nore than - 11 town differently fromother water systens. Rght? So
12 - they have more than one because |'ve talked to them 12 there are some different ways that the division
13 I've talked to them | don't knowif it's four. | 13 prioritizes water systens for enforcement. (ne of those
14 don't know | don't knowif they're second-tier. | 14 is using that ETT score fromEPA That tool, when a
15 don't knowif they got six. Excuse ne. It wasn't an 15 water systemscore fluctuates above 11, it kind of gets
16 issueinny case. Sol don't know Sorry. There's one 16 put into a queue for formal enforcenent.
17 of thembehind ne. 17 Another way that the division uses to
18 MR GALBREATH (indiscernible). 18 process prioritize enforcenent through administrative
19 THE GOLRT:  Thank you. M. Buller-Young, 19 enforcenent orders is through conversations between the
20 do you have any final arguments you'd like to make? 20 field office staff. So the inspectors, the fol ks who
21 M5. BULLER YONG | do just want to nake 21 are on the ground and the conpliance and enf orcenent
22 acouple of clarifications for this board and answer 22 unit, right, so they can make enforcenent action
23 sonme of the questions that have cone up. | do want to 23 requests.
24 clarify on the question of the motion for costs. Judge 24 And the record in this case demonstrates
25 Grland found that the department was the prevailing 25 that there were those sorts of conversations going on
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1 partyinthis case. And you can see that in his order 1 between the field office staff and the conpliance and
2 respecting the notion for cost, which is in the 2 enforcement unit, particularly after the penalty field
3 certified technical record, that 1600-page PDF. And APD 3 office staff nade a site visit to the town after they
4 costs are billed to TDEC Those costs do become our 4 had experienced sone flooding and there wasn't a
5 ow. 5 certified operator on staff.
6 And Judge Garland found statutory support 6 And the record shows that the persons who
7 for the departnment's claimfor costs inthis case. | 7 were there at the water treatnent plant did not know how
8 was able to confirmwith our environnental technical 8 to conduct disinfection byproduct sanpling. TDEC staff
9 fellowthat a couple of the violations in this case 9 fromthe field office had to assist and advise on howto
10 woul d have been required for public notice. the town 10 issue a boil water advisory. So | think that answers
11 woul d have been required to provide public notice for 11 your question.
12 the failure to continuously monitor the chiorine 12 THE OOLRT:  Any questions from menbers of
13 residual levels. And so | just wanted to let you all 13 the board for (indiscernible) counsel before we nove
14 knowthat. |'mhappy to answer any other questions that 14 into deliberations? (indiscernible) | just want to be
15 board nenbers might have for ne. 15 sure that you all have been able to ask what you want.
16 M CGALBREATH Neal Witten. 16  Because once we nove into deliberations, we'll be
17 M WHTIEN e of the town's 17 closing that part of the trial case, | should say. And
18  conventions was that TDEC just doesn't bind directly for 18 of course, as we stated, it'll be your chance to discuss
19 every violation. They take sone discretion and devel op 19  openly on the record where you Iand on this.
20 their orders and penalties based on that discretion. 20 (indiscernible) alluded to having a proposed order.
21 It's ny understanding -- and I"'d like for you to confirm |21 Ether or both parties may have a
22 -- that if TDECdid not take such an enforcenent action 22 proposed order for you all. | renmind you that it is not
23 at all, chose to ignore (indiscernible) the town coul d 23 itself evidence in the case. In this case, you are
24 be subject to acitizen lawsuit under this SDM? 24 linited tothe record as it already exists. There's
25 M5, BULLER YONG |'mnot sure just of f 25  been no new proof today, no new evidence. Everything
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1 has already been -- it's your jobtoreview Sol only 1 positions. (indiscernible) seeif starting with the
2 ask that if you review either proposed orders, that you 2 wide part of the funnel brings us down to the narrow
3 state on the record which subsections you' re adopting or 3 part funnel. Neal.
4 changing or anything like that just so that everyone 4 M WHTIEN Two of the issues at hand
5 knows what exactly the decisionis going to be. 5 inthe order that was the priority, that's under appeal
6 Wth that, | wll ask both parties if you 6 at this point (indiscernible) tested related around
7 do have a proposed order, either that you al ready have 7 whether the penalty itself is appropriate. And Judge
8 loaded or that you'd like to pass out. Feel free to do 8 (@urland said that it was. Rght? There, it becones a
9 soat thistine. Gounsel, is there anything that you 9 question of whether the contingent deferred portion of
10 all for ne to address before | turnit over to M. Chair 10 the penalty is appropriate or not appropriate to doin
11 for deliberations? 11  those cases. Fromny understanding -- and | believe
12 MB. BULLER YONG Nbo, Your Honor, 12 what | have heard and read and understand is that the
13 nothing el se that we'd Iike you to (indiscernible). 13 penalty coul d have been the total to start wth.
14 THE GOLRT:  (indiscernible). There we 14 So by the relief given, if you do some
15  go. 15 things that we ask you to do, we can reduce that
16 M5, BULLER YONG And the depart ment 16 penalty. So | believe that the TDEC stance on that is
17 does have a draft proposed order prepared. It's not 17 pernittee-friendy and needs to be retained.
18 printed out just because we wanted to wait and hear the 18 MR CGALBREATH M. Boyd.
19  board's deliberations and make any necessary edits to 19 M. BOYD M. Chairman, | was just going
20 that proposed order based on what this board actually 20 to nention that kind of one of the basic tenets that's
21 wants to decide. 21 raised in the docunents is | think the objection to the
22 THE GORT: M. Quist, anything for this 22 assessnent happening after the violation. But that's
23 sideof it. 23 basic to what we do. And | think there's an anal ogy
24 M QIST: Nothing further. And we do 24 sonewhere in the paperwork about speeding. And if you
25 not have a proposed order. 25 clock at 30 niles over and then you correct, you don't
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1 THE GORT:  And this is sinply for the 1 have the right to then say to the officer, "I've
2 good of the order. | have had hearings where counsel 2 corrected ny speeding and so you can assess.” 1'd like
3 will kind of draft here on the screen, the board will 3 totrythat but I don't think it would work.
4 put the changes and adapts as it sees fit. So whatever 4 MR CGALBREATH Yeah, M. Boyd, | had a
5 you are confortable with, we will nove to deliberations. 5 sinilar speeding ticket anal ogy that sprouted ny nind
6 M. Chair, it is your show 6 earlier, thinking about how behavior is adjusted. |
7 MR GALBREATH Thank you, Your Honor. 7 think all of us drive slower because we get a chance to
8 And we, we do have experience wth drafting orders in 8 get aticket. Sonyinitia reactionto this was the
9 sessions (indiscernible). Ckay. V¢'re open for any 9 general assenbly created this whol e process
10 discussion. 10 (indiscernible) a while back that ALJ woul d sinply
11 M5, BOD Are we able to see the draft? 11 avoid. And as many of you knowthis isn't a president
12 Haine Boyd. Ae we able to see the draft on the 12 setting coment at all.
13 screen? 13 But it's been common for us to accept
14 M. VAN This is Enly Vann. 14 (indiscernible) wthout much edit, wthout nuch change,
15 (indiscernible) office of general counsel. Yes. ['m 15 without taking up on further appeal except in cases
16 going topull it up right now sinilar to what we've 16  where parties fastest to (indiscernible). And so | was
17 done in the past. 17 alittle bit hesitant when | thought about the
18 MR GALBREATH | just want to renind all 18  departnent having the opportunity to get tinker with a
19  the board nenbers, Your Honor, so adnonition of sorts 19 judge's decision on a matter like this. But as they
20 that adraft order does not indicate that it's evidence 20 wvent through their explanations, particularly an answer
21 as part of (indiscernible). It's just a graph. V¢'re 21 to their questions, it becane clear their precedents
22 open, but whatever you want to do, including edging this 22 here short-termor long-termneed to be considered.
23 draft or coming up with your own notion (indiscernible). 23 V¢ al| know behavi or shaped by cl ear
24 Soit nmght helpif wejust started the conversation 24 expectations and appreciate the department's ability and
25 around just kind of general observations, general 25 desire to make an effort to be very corrective in this
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1 matter intrying to ensure that there won't be any 1 V¢ re kind of used to kind of being
2 confusion in the future over how possibly rejecting that 2 sensitive about authority, power. But they're
3 positionin terns of what kind of message it might send 3 protecting public health, they're protecting drinking
4 (indiscernible). That's not easy work to do, to take a 4 wvater, alnost the second nost frequent thing that goes
5 previous judge's decision and to try to defend your 5 inour bodies (indiscernible). Rght? And then
6 former client thoroughly. And so | appreciate that. 6 secondly, we're at atime in hunan history where weat her
7 Ay other conments or questions? 7 and just catastrophic events are occurring. And thisis
8 Ms. GCFF. |'ve got a quick coment. 8 an odd anal ogy, but tonight the metro council is going
9 Thisis Amnda GQff. | feel like we would be setting a 9 to vote on resolution about whether or not the head of
10  very dangerous precedent, nmaking it very difficult for 10 National Véather Service should be fired or not.
11 field staff to get and maintain conpliance and encourage 1 So there's a lot of accountability out
12 conpliance if we tried to play fast and |oose with 12 there now about good faith, good intention, |eadership
13 inposing these civil penalties that are already stated 13 and these boring (indiscernible) | describe nyself kind
14 withinthe lan And so ny opinion is that of we shoul d 14 of geeky endeavors to make sure peopl e understand the
15 require all civil penalties to be paid as stated in law 15 rules and fol l ow through with enforcenent, follow
16 And that's where | stand on that. 16 through with penalties. They're part of helping us
17 MR CGALBREATH (indiscernible) Dr. 17 avoid those big crisis and those big events that we get
18 Swartz. 18 alittle bit conplacent about sonetines. V¢ get called
19 DR SCHMRTZ Yeah. Kind of followng the |19 flat-footed about if we (indiscernible) these nonents.
20 -- thisis John Schwartz. ['mfollowing what Neal and Doc |20 Ckay.
21 and (indiscernible) said. | agreeit's (indiscernible) 21 M WMEREY: M. Chairnan.
22 sone penalty and | don't know what the wording that -- 22 MR CGALBREATH  Yes.
23 what the wording would be exactly. It's alittle hit 23 MR WMEREY: So | think it's inportant
24 confusing to me which will be | guess suggested as a 24 here that we see that Judge Garland upheld the
25 change. Right? And then some of the money woul d go 25 appropriateness of the (indiscernible). | think that's
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1 back to the city to aidin themcorrecting their 1 aninportant piece of this. | can also appreciate the
2 situation. Is that what |'mgathering as an alternative 2 deferred -- maybe it sounds contingent if they're going
3 for the board? 3 tofix sone things inavoid Sothat does sound
4 MR GALBREATH | don't think we can ask 4 contingent. So we can call themdeferred. | appreciate
5 the question. Gounsel (indiscernible) 5 the fact that a water systemhas that opportunity to
6 THE QOURT: (i ndi scerni bl e) percent 6 nake the corrective actions. It does feel Iike maybe
7 likelihood that at the end of this will be the 7 those fees should remain, to ne. And | agree with other
8 suggestion of the argunent. Qoviously, M. Quist has 8 comments here that a precedent is also a very inportant
9 givenyou a different argunent in this discussion. So 9 part of what we're thinking about on this issue.
10 as you go through this document you might |earn sone 10 MR CGALBREATH Thank you,
11 things that help you with that. You can decide whet her 11 (indiscernible). | thought | had that coming up. Ckay.
12 you want to adopt themor whether you want to adopt 12 Al right. It sounds like there mght be sone interest
13 them 13 in addressing sone individual |anguage in the draft or
14 DR SCHMRTZ | see. (kay. Thank you for |14 what is presented. The nonentumhere seens to be
15 the clarification. Thank you, Your Honor. 15 towards favoring the departnment's position. So would
16 M GALBREATH Thank you. That was a 16 you like to proceed with that or aml interrupting?
17 very appropriate and clear coment. | do want to say 17 M WATIEN |'ve got just one other
18 generally for the mayor indirectly (indiscernible) 18 thing | think we need to -- and it very well could be
19 representative of the Town of Tellico Plains stated, the 19 addressed |anguage. Coviously, | haven't read this to
20 legal representatives of the departnent really get up 20 know But one of the other parts of this that was asked
21 (indiscernible) for followng through during tines -- 21 Dby the departnent that | think we need to at |east have
22 there's not really a sense of urgency. There's not 22 talked about is the appropriateness of the corrective
23 really acrisis going on. And often, the first response |23 action to subnt the standard operating procedures and
24 is an action response of peopl e who push the British 24 that that is restored, which was thrown out in the
25 arny off this continent. 25 initial order. Sol think that's sonething we at |east
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1 talk about. 1 THE OOURT: It might be best to see
2 As a permttee, | don't find that to be 2 what's inthe proposed order. Utinately it's the
3 an objectionable ask for a corrective action. It likely 3 board's order tonight. You can nake it say that or not.
4 exists ahead of time. It wasn't newrequired or if it 4 M MARSHALL: Wéll, | thought that was
5 was, they had bigger issues. So | think we should at 5 had been stated earlier. | just want to clarify that
6 least discuss that as well as part of this. 6 that is what had been stated.
7 M GALBREATH You might like to talk 7 THE QORT:  Yeah. \% can ask that quick
8 about that, M. Boyd. 8 question. It's basically yes or no. Has that been
9 M. BOYD Haine Boyd. | would just 9 stated?
10 liketosay | definitely agree with that. And in fact 10 M5, BULER YONG VYes. That was one of
11 it seens like it's the request for that as a corrective 11 the options that was di scussed.
12 action. It seens |ike sonething designed to help 12 M MARSHALL: But you gave us, at sone
13 prevent these issues in the future. So | would very 13 point, two options, two ways we coul d acconplish
14 much support restoring that portion. 14 something. And that was one of -- okay. | just wanted
15 M WMEREY: Yeah. | can understand 15 toclarify that. Thank you.
16 unwitten standard operating procedures. It seens that 16 MR CGALBREATH So, Your Honor, |'mgoing
17 has been stated maybe has all of the right operating 17 to speak to M. Vann to scroll and not ask questions
18  procedures were happening, even if they weren't witten 18 (indiscernible). M. Van, would you scroll to the
19 down, then this is not so burdensone of a request to 19 sections that relate to these previous of fice?
20 say, "Wl if those things are in place, let's get them 20 M5, VANN M conputer has gotten nad at
21 witten downinto -- let's get that on paper." 21 ne. Hng on.
22 MR GALBREATH That was Terry \Wnberl ey. 22 MR CGALBREATH  Ckay.
23 M. QFF  Yeah. This is Amanda Goff. 23 M5. VAW Chairnman, is this what you
24 So part of ny hesitation with that is the fact that they 24 vere |ooking for right here?
25 didn't even know to know how to issue a boil water 25 M GALBREATH (indiscernible) that one.
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1 advisory. And that's sonething that's very basic that 1 M. WARD  Chairman, if | nay. Your
2 has to be subnitted and is part of operational 2 Honor may | ask you a clarifying question? So we have
3 procedures to begin with. Sol think this may have been 3 had a deliberation period before. Véuld you like the
4 nore of they didn't know where to find or howto find 4 board to vote on the decision before looking at terns of
5 the standard operating procedures that they did have to 5 ‘theinitial order? Soinquiringif they would like to
6 followversus themwiting new ones to use and to be 6 nodify deny the firn?
7 useful inthe future type thing. 7 THE GOLRT: 1" ve had boards do it either
8 MR CGALBREATH Are there any other 8 way. Normally, if we're doing a vote, it's best to vote
9 conments fromany other board nenbers about this most 9 onwhat's actually inthe order. Sonetimes boards will
10 recent (indiscernible)? 10 say, well hey, here's what we're going to do. Qpen it
11 MR MRSHALL: This is SamMarshall. | 11 on record and give go to the order and technically do it
12 wes just going to say that | also support adding back in 12 infront of the order itself.
13 that requirenent of having standard operating 13 So any votes that we may, I'Il ask that
14 procedures. |s that itemnunber 3, the original 14 you base that on what the order says. Soif some hoards
15 assessment order? | think that's very appropriate. But 15 will go through all the lines and then nake the final
16 | wanted to clarify, | think M. Buller-Young, you said 16 vote, sone boards will say, "You all kind of get this
17 if we decided today or voted to allowthat to be put 17 (indiscernible). It's kind of what we're thinking.
18 back into the order, then that would al so provide them 18 Rght? Thisis what we're going to do. Wat's the
19 the opportunity if they did that, the $1500 or sonething 19  (indiscernible) status (indiscernible)?"
20 coul d be deducted fromthe penalty. 20 M GALBREATH Your Honor, if I'm
21 Did you indicate that or is that 21 thinking about this in terns of traditional
22 sonething | can ask? |'mnot sure. | just want to make |22 (indiscernible) processes, procedures, it mght be
23 sureif we didvote for that, it would have an 23 helpful if we entertain a motion to accept this current
24 inplication or it would provide theman opportunity to, 24 draft order amended with individual amendments calling
25 if they did that, to reduce the fine or the total fine. 25 out specific sections of that draft order to anend and
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1 each anendnent one at a tine. The anendnents woul d edit 1 (indiscernible). Ckay.
2 the draft order and then take the final voting on the 2 SPEAKER 4: Thank you.
3 (indiscernible). Does that sound okay? 3 MR CGALBREATH See if | renenber. The
4 THE QOURT:  That's a perfectly a fine way 4 motionis to accept the departnent's draft order and
5 todoit. Youcanalsojust gothrough it and adopt it. 5 then to process additional amendnents through board
6  (indiscernible) 6 discussion. Is that acceptable? Al right.
7 MS. GFF. |'ve got one quick question on 7 SPEAKER 4:  Yes.
8 there. If we do add the caveat for the standard 8 M CGALBREATH Do we have a second?
9 operating procedures, what responsibility then falls on 9 DR BIBLE | second.
10 TCECto potentially having to enforce conpliance of 10 M GALBREATH V¢ have a second. Do we
11 those docunents that are submitted? Q are they just 11  have a (indiscernible)? Al right. Nowwe'rein the
12 arbitrarily (indiscernible) there? 12 discussion on motion. And in discussion on motions,
13 MR GALBREATH Wéuld you mind just kind 13 that's where you have amendments. So who would like to
14 of tabling that thought frommnute? Let's cone back to 14 amend the order as presented here. M. Vann, you nay
15 it. Soweshoulddrawa line. If we entertain a motion 15 have to ask Your Honor.
16 to accept the draft order as amended, that neans we 16 THE QORT: | think it's nost inportant
17 probably take a second and then we woul d proceed with 17 that you al| decide where you want to start. | don't
18 anending specific sections of this order. And then we 18 knowif that's what you're about to ask me. But again,
19 coul d have debate about each amendnent and then process 19 there were no new facts. And | don't want to speak for
20 that amendnent. V& could cone back with a recent motion 20 counsel for both parties. It's also summary judgnents.
21 (indiscernible). Does that sound okay? If it doesn't 21 | alsodon't knowif M. Quist has seen this before.
22 sound okay, we won't doit. But if it does sound okay, 22 Fair to presune that the facts are probably what's
23 | need a notion. 23 already been either agreed to or ruled on summary
24 M WHTIEN | have a question. 24 judgnent. And we're just |ooking at the conclusions and
25 MR GALBREATH  Yes. 25 penalties or lack thereof. (indiscernible).
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1 MR WATTEN | think we're kind of all 1 M. VAW  Sothisis Emly Vann with
2 on the sane page but | don't knowthat we're all on the 2 the office of general counsel. So the way this order is
3 same page. 3 structured is that it goes through a traditional
4 MR GALBREATH W'l find out pretty 4 findings of facts, conclusions of law fromwhat the
5  soon. 5 board heard today. MNow in this section right here, |
6 MR WHTTEN Very well. 6 just wanted to nake a clarifying statement. So you see
7 MR GALBREATH Mtions fail, notions 7 paragraph 3 and 4, the way this was originally drafted
8 pass. Al right. Anybody |ike to nake a notion? And 8 isthisisaneither or. It provides two different --
9 you can state the motion as sonething to the effect of 9 both these paragraphs do the sane thing.
10 (indiscernible) trying to talk about this 10 So the idea is you can pick the one that
11 admnistratively/procedural ly. Mve to accept the 11 you like better. VeIl delete the other one and work
12 departnent's current draft order with amendments to be 12 fromthere. But we can go to the beginning of the order
13 processed in additional deliberation. 13 and go through the facts, taking it sort of in a direct
14 DR SCHMRTZ  Yeah. 14 order. |f you would like to do the reverse and work on
15 M GALBREATH Dr. Smartz 15 what your decision is and then go to the facts. | can
16 (indiscernible). 16 doit either way. Just tell ne where you would |ike ne
17 DR SCHMRTZ  Yeah. 17 to start.
18 M GABREATH (ounsel Vérd 18 M GALBREATH \éll, it might help --
19  (indiscernible). 19 this is very conplicated. But it might helpif every
20 M5, WARD (i ndi scerni bl e) 20 board menber turned to page 8 of the department's appeal
21 SPEAKER 4. And 1'd like to nake a notion 21 brief and we take those one, two, and three, one at the
22 to accept the notion, as Chair Galbreath stated. 22 tine. Because | know sone of those -- there didn't
23 M GALBREATH Is that okay, M. Vérd? 23 appear to be any interest in the (indiscernible). A
24 M. WARD Can you (i ndi scerni bl e)? 24 |east one of those appears to be a (indiscernible) to
25 MR CGABREATH [I'Il gladly state 25 anmend in order toreflect that. Soif we followthat
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1 outline | thinkit'll goalot snoother. 1 M GALBREATH That's your motion?
2 So if you look on page 8 of the TDEC 2 M5 BOYD  Yes.
3 appeal brief under the heading, "Prayer for Relief," 3 MR CGALBREATH s there anything about
4 itemnunber 1 would be the first order of business in 4 that sentence that is different fromwhat you all asked
5 terns of anendnents, logical order. And that first item 5 us todooriginally? Your Hnor, is that okay if | ask
6 says amendment conclusion of lawclarified in paragraph 6 that?
7 16 of 3 of the director's order (indiscernible) isa 7 THE QORT:  Yes. | quess I'Il just
8 valid corrective action that does not offend due process 8 renind everyone that this is your order and you can make
9 principles. Wuld you turn to that section of your 9 it say whatever you like. The department's asking that
10 draft order where that is specifically addressed, M. 10 you nake it (indiscernible).
11 Vann? And then we'll just (indiscernible). 1 M GALBREATH Yes, sir. Ckay. Sol
12 Ms. GCFF. Your Honor. 12 need to rephrase that (indiscernible) give us some great
13 THE GORT:  Yes, na'am 13 clarity on that. Does any board menber have any
14 M. GFF.  Vé're looking at what they've 14 objection to that sentence being worded that way? |f
15  provided us -- 15 not, we don't need a neno. It's in the draft rule.
16 THE QOLRT: | know (i ndi scerni bl e) 16 W' re good? Ckay. Al right. Wthout objection, we'll
17 Ms. GFF  -- pages you're saying are -- 17 nove on to itemnunber 2.
18 THE QORT:  Sorry. It's in your -- 18 Itemnunber 2 says, "nend the concl usion
19 M. GFF Andsoit's -- 19 of law Qarify that the departnent has proven about
20 THE GORT: It's inyour enail. You have 20 performance of evidence that its civil penalty
21 any ability to access that over email? It's actually on 21 calculation (indiscernible) DW23-0190 i s appropriate
22 azipfileonyour email. | hadalittiehit of a hard 22 and applies to the political |aw policy.
23 time opening it. | had to send it to another place and 23 (indiscernible). See Tennessee code annotated." Vé'll
24 then (indiscernible). | think once you see it on the 24 skip that. And the uniformpolicy (indiscernible) the
25 screen, | think that will suffice. Wy don't | manage 25 departnent is no longer pursuing three of the violations
Page 82 Page 84
1 kind of (i ndi scernibl e). 1 andis not seeking to collect the $12,012.40 in damages.
2 Ms. GFF  Yeah 2 Mndthe total civil penalty calculus has reduced to
3 M GALBREATH  (indiscernible) and | 3 $22,830. This seems to be the itemthat maybe something
4 think if you look at the screen, that |anguage will 4 wanted to edit(indiscernible). Do you have that pul | ed
5 represent that (indiscernible). 5 upyet?
6 M. VANN |'mtrying to operate on two 6 M5 VANN It's paragraph 1 that's
7 conputers to pull up the page that you're talking about 7 currently on the screen.
8 inthe brief so that the board menbers that don't have 8 MR CALBREATH That's right. It's just
9 access can see it. Drake, | need you to again 9 out of order (indiscernible). Soyouall had alot of
10 announce(i ndi scerni bl €). 10 conversation around that previously. Hw do you want to
11 MR GALBREATH If you show us that 11 change that sentence? That needs to be (indiscernible).
12 (indiscernible). 12 M5, GOFF. M. Chairman, | think if M.
13 M. BOD  So, M. Chairman, | think it's 13 Vann coul d scrol| up some. This is where we have the or
14 represented as nunber 2, although we need to correct the 14 option.
15 error here. But | nove that we accept nunber 2, which 15 M. VANN  Yeah. That's the next down
16 isindicating that itemnunber 3 of the director's QO der 16 here. Here, thisis the -- then what to do. The either
17 is avalid corrective action. 17 or.
18 MR GALBREATH Before you formalize that 18 MR WHTTEN But | think section 1 was
19 notion, woul d you nind reading exact!y what you 19 alsoaquestion. Rght? | think --
20 (indiscernible) including the word here in this 20 M CGALBREATH V% can fix both of them
21 (indiscernible). 21 M WHTTEN No. | don't think there's
22 Ms. BO'D The initial order aired, and 22 any -- personally, | don't think there's anything to be
23 void in paragraph 16, item3 of director's order D/23- 23 fixed. But | think it should be discussed or --
24 0190 because item3 is a valid corrective action that 24 MR CGALBREATH (i ndiscerni bl e)
25 does not offend due process principles. 25 M WATTEN -- that we agree wth what

(888) 893-3767
www.lexitaslegal.com

Lexitas operates in all 50 states and is licensed where required
Nevada Registration #116F - California Firm Registration #179

LEXITAS




Full Revised

February 17, 2026 Pages 85..88

Page 85 Page 87
1 that says or we don't. 1 nunber 4 is nore appropriate. It gives pernittee nore
2 M CGALBREATH Excellent. Ckay, 2 flexibility and it's precedents. | think that's
3 excellent. Is there any objection to the wording that 3 inportant.
4 you see on the screen? If there's none, we don't need 4 M GALBREATH Any other board nenber
5 an anendnent if there isn't. No objection? M. Future 5 (indiscernible)?
6 Vice Chair? Al right. V& can nove on. Let's nmove to 6 M MRSHALL: Yeah. This is Sam
7 that other paragraph that M. Boyd was just talking 7 Mrshall. 1'dalsojust like to lend ny support for an
8 about. 8 itemnunber 4 here. The way that's worded, | think
9 M5, VANN  Now the paragraph nunbers, 9 that's consistent wth the way TDEC adninisters their
10 ignore those. | just space down so you can see them 10 other enforcement actions and penal ties being sort of
11 both on the sane page. 11 some of the deferred noney is contingent upon certain
12 M GALBREATH Sothisisanor. Sowe 12 actions being taken by the permttee that can then avoid
13 want it -- since thisis a draft we have to choose which 13 sone of those. And this is sort of consistent with that
14 of these two options we want. Ckay? So which of these 14 policy. It's been going on for years as far as |I'm
15 two options do you prefer? Q as Your Honor stated, if 15 aware. So | would like to see a motion to adopt nunber
16 you want to edit it, edit it. 16 4 as true.
17 M. GFF  This is where | was saying | 17 MR CGALBREATH So the way these kinds of
18 like the idea of themhaving to submt SCPs. However, | 18 differences in opinions are resolved, if someone makes a
19 think it's going to make a dangerous precedent. Soif 19 notion and we -- it either fails for lack of a second.
20 we dothat inlieuof acivil penalty inthis case 20 (indiscernible). If it's amngority votes, that's it.
21 because | don't necessarily believe that evenif they 21 That's how we decide. So who wants to make the notion?
22 had those SCPs they woul d have known where to find them 22 MR MRSHALL: This is SamMarshall.
23 or use themhad that been the case. And | don't want to |23 I'Il make a notion that we, the board here, vote to
24 also put the burden on TDEC s shoul ders of then once 24 accept itemnunber 4, paragraph 4 here as it's stated on
25 they subnit these sops to having to keep track of them 25 the screens in front of us.
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1 and making sure that they are being conpliant with their 1 MR CGALBREATH Andinlieu --
2 own SCPs. 2 MR MRSHALL: Inlieu, yeah. Andif we
3 M GALBREATH Do you have | anguage that 3 do vote before the nunber 5, it, by default, goes away.
4 would represent that (indiscernible) one of those 4 MR CGALBREATH Dr. Schwartz, do you
5 preferred thoughts? You have two options as well. 5 understand the right motion? Al right. Do we have a
6 M. GFF  I'msaying | like the second 6 second?
7 option where we make themresponsible for the paynent of 7 DR SCHMRTZ Yes. | understand the
8 the total several penalties. 8 nmotion.
9 MR GALBREATH (i ndi scerni bl €) 9 MR CGALBREATH That was Dr. Schwertz.
10 M. BOYD Thisis Haine Boyd. | don't 10 (indiscernible). H's the record keeper. Al right.
11 think that TDEC woul d have the responsibility of naking 11 Thank you, Dr. Schwartz. Al right. So we have a notion.
12 sure they were conplying with their S(Ps. V¢ would 12 Is there a second?
13 require themto submt the SCP to nake sure they had an 13 M WTTEN Thisis Neal Witten. 'l
14 SCPinplace. But we would then just nonitor them 14 second that notion.
15 according to the Safe Drinking Viter Act regul ations 15 M MARSHALL:  Sam Marshal |
16 like we normally do. V% wouldn't be trying to ensure 16 (indiscernible)
17 that they conplied with their own SCP. | just wanted to 17 M GALBREATH s there any further
18 clarify that. 18  discussion on choosing i tem nunber 4 and
19 M GALBREATH The purpose of an SCPis 19 omtting(indiscernible). Seeing none, roll call.
20 the transparency of micro behaviors in our nacro 20 M SVARH The notionis to accept item
21 regulatory environnent. \éll, the stated optionis the 21 4, paragraph 4 inlieu of item5 Dr. Bble.
22 second, itemnunber 5. Rght? Does anyone have any 22 D. BBLE Yeah.
23 objection to choosing only item nunber 5? 23 M SWARH Haine Boyd.
24 MR WATTEN | do not agree with that 24 Ms. BOYD  Yes.
25 take on how we shoul d structure the order. | believe 25 M SVARH Dodd Gal breath.
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1 MR GALBREATH  Yes. 1 general counsel. Yes, Your Honor, that's correct.

2 MR SVARH Brent Galloway. 2 However, because this is the board s order, perhaps the

3 MR GALLOMY:  Yes. 3 board would like to have ne start at the top and just

4 M SWRH Ananda Goff. 4 read it to make sure that you agree with the way the

5 M. GFF Mo 5 facts are presented in this order.

6 M SVWRH SamMarshall. 6 THE CORT: O the board can just outline

7 M MARSHALL: Yes. 7 that that's their -- the board cannot find new facts.

8 M SWRH John Schvartz. 8 Those are already determined. And | just want to be

9 DR SCHMRTZ  Yes. 9 surethat the facts that are here are the same facts

10 M SVRH Neal Witten. 10 that areintheinitial order.

11 MR VW TTEN  Yes. 11 MR GALBREATH Your Honor, we coul d

12 M SWRH Terry Wnberl ey. 12 entertain a motion for another amendnent that no new

13 MR WMBERLEY: Yes. 13 findings or facts will be included in this order.

14 M SVRH The notion passes. 14 (indiscernible) notion.

15 M GALBREATH M. Goff (indiscernible). 15 DR BBLE | so nove.

16 Al right. Sowe'll nove ontoitemnunber 3. Wile 16 MR CGALBREATH Do we have a second? M.

17 they look that up, I'll readit. 17 SVARH do you understand the notion? The board is

18 It is to anend the conclusions of |aw 18 directing counsel to (indiscernible) conplete the draft

19 clarify that the town is responsible for payment of the 19 of this order that did not include any new findings or

20 total civil penalty, $22,830 which was properly assessed 20 facts (indiscernible). | think this M. Wrds going to

21 for its violations of the SDM within 30 days of the 21 (indiscernible). So you understand?

22 board's order (indiscernible) and alternative. Amend 22 MR SMARH | understand.

23 the conclusions of lawto clarify the townis 23 MR CGALBREATH So we have a notion.

24 responsible for payment of $21,330 of the total civil 24 Ms. BOYD  Second.

25 penalty within 30 days of the board s order beconing 25 M GALBREATH M. Boyd seconds the
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1 final but does not have to pay the remaining $1500 at 1 nmotion. Any discussion? Seeing none (indiscernible)

2 the tine. Subnit standard operating procedures within 2 roll call. (indiscernible)

3 60 days of the board's order becomng final. 3 M SWRH Sothe motionis to conplete

4 Are there any anendnents to that |ine of 4 the order without additional (indiscernible).

5 (indiscernible). Sodidwe cover both of those itens in 5 M GALBREATH Yes. (indiscernible)

6 both of those -- in that narrative? 6 M SVARH Dr. Bhble.

7 M. BULER YONG Yes, Chairman. In 7 DR BIBLE Yeah

8 the, it'sall inasingle paragraph. In the order we 8 MR SVARCH H aine Boyd.

9 had it broken out as the either or so the board could -- 9 M5 BOYD  Yes.

10 MR GALBREATH Do you understand that? 10 M SVMARH Chai rman.

11 Al right. Aslong as you all understand it. As long 11 MR CGALBREATH  Yes.

12 as the mgjority understands it, we'll be fine. Ckay. 12 M SWRH Brent Gl onay.

13 Al right. So | think we're done. Are there any ot her 13 MR GALLOMY: Yes.

14 -- given Your Honor's previous admonitions, stay open 14 M SVARH Amanda Goff.

15 ninded about -- this is the departnent's orders, your 15 Ms. GFF  Yes.

16 board, if you want to make any additional changes or 16 MR CGALBREATH  Sam Marshal | .

17 edits, is there anything that you want to address? 17 MR MRSHALL:  Yes.

18 W've essentially fulfilled the department's request 18 MR SVARH John Schwartz?

19 with one amendnent. 19 D. SHWRTZ Yes.

20 THE GORT: M. Chair, | just want to 20 M SVARH Neal Witten.

21 confirmone thing on the record, M. Vannif that's 21 M WATIEN Yes.

22 okay. The board is not finding newfacts. Isit 22 M SWRH Terry Wnberl ey.

23 correct to say that it's afact inthis order -- are 23 M WMEREY: Yes.

24 these sane findings inpact on the initial order? 24 MR SVARCH Mition is adopted.

25 M5, VANN  Enmily Van, the office of 25 M GALBREATH So we're back on the
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1 original motion to accept this order as anended. Is 1 continue. If you respond in such a way that | feel |ike
2 there any discussion? Because ve already have a motion. 2 we'regoing to proceed with the hearing at that point, |
3 Do we have a second?(indiscernible) Sois there any 3 think we shoul d take a recess for lunch and cone back.
4 further discussion? Al right. Seeing none, roll call. 4 THE OORT:  Again, | knowwe're still
5 MR SMARCH The notion is to accept the 5 talking. (indiscernible) anyone el se (indiscernible)
6 draft order as anended. Dr. Bible. 6 Tellico Planes agree to (indiscernible).
7 DR BBLE Yeah. 7 MR QJST:  Your Honor.
8 M SWRH Haine Boyd. 8 THE GORT:  Yes, Sir.
9 M5. BOYD  Yes. 9 MR QST Thisis M. Qist. | have a
10 MR SVARH Dodd Gal breath. 10 question about the entry of this final order. |'mused
1 M GALBREATH Yes. 11 to using that termentry of an order. Hwwill this
12 M SWRH Brent Gl oway. 12 final order get entered and howwll | know about it?
13 MR GALLOMY:  Yes. 13 THE CORT:  And then I'I1 let the counsel
14 M SVRH Amanda Goff. 14 and M. Chair correct ne. The boards can be different.
15 Ms. GFF.  Yes. 15 But typically generally, that order would be drafted in
16 MR GALBREATH Sam Marshal | 16 earnest. It will be signed off by the chair, wll be
17 MR MARSHALL:  Yes. 17 filed in our division--
18 MR SWWRH John Schwartz? 18 M QST Wth APD?
19 DR SCHMRTZ  Yes. 19 THE QOLRT: (i ndiscernible).
20 MR SVARCH Neal Witten. 20 MR QIST. WII it be filed with APD?
21 MR WA TTEN Yes. 21 THE GOLRT:  Yes.
22 MR SVARCH Terry Wnberl ey. 22 M QST And then |'mpart of that
23 M WMEREY: Yes. 23 service. And so whenit's filed with APD
24 M SWRH Mtion is adopted. 24 THE OORT:  You'll get a copy. Yes, for
25 THE QOLRT:  Thank you, menbers of the 25 sure.
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1 board. Thank you, counsel for both parties. W 1 M QST ay. I'Il look forward in
2 appreciate your time. \ are adjourned on this matter. 2 that manner. Thank you, Your Honor.
3 Al involved (indiscernible). You're fine. |'magoing 3 THE QOLRT:  Thank you.
4 to ask about the next case, just as a housekeepi ng 4 MR GALBREATH I'Il have
5 matter. V¢ do have one nore case. M. Chair, 5 (indiscernible).
6 (indiscernible) prefer a brief recess to take that case 6 THE CORT: Wl 1, thank you. So there's
7 up. Wuld you want to prefer alarge part to take that 7 arequest to go ahead and take up our next matter at
8 case up? Wat is your practice? 8 thistime. Soif anyone that's here (indiscernible),
9 M CGALBREATH (Can | ask a question 9 feel freetojoin us.
10 about the next case that mght hel p? 10 MR CALBREATH And Your Honor, ny first
11 THE GORT:  Sure. 11 question is since we're bringing themup and kind of
12 M GALBREATH (indiscernible) directly 12 starting this on a daily basis, would it be appropriate
13 toward Counsel. It's regarding time (indiscernible) 13 to take a recess after you started this and then cone
14 regarding (indiscernible) in your review Your Honor. 14 hack?
15 THE GORT:  WélI, if that's the case, we 15 THE COURT: W certainly can. Again,
16 need to wait to actually (indiscernible) the case get on 16  (indiscernible) at the beginning of the (indiscernible)
17 the record about it, if that's what you nean. 17 that we renenber that when we are in recess we don't
18 MR CGALBREATH Yes, sir. That's okay. 18 discuss the content of the case. A this point it would
19 THE QORT:  So froma schedul i ng 19 be the Aqua Green Wility case we will discuss. But
20 standpoint, what's the (indiscernible)? 20 that's perfectly fine.
21 M QIST: If Your Honor agrees, if you 21 M GALBREATH Thank you, Your Honor.
22 cancall up the next case and if | can ask you a 22 THE OORT:  So I'l1 announce the case.
23 procedural question about how the case shoul d proceed. 23 This is 04.30-252016A Let ne make sure | have the
24 If | hear an answer that indicates that sonething is 24 right nunber because | was reading off the initial
25 going to happen different than | inagined, then we'll 25 order. As | stated, | amstill Mchael Begley. 1'm
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1 still the admnistrative judge assigned to sit with the 1 understand it, that in the suprene court of Tennessee,

2 board. As | stated earlier, the board makes the 2 that a person cannot practice |awwthout a degree. And

3 decisioninthis case. Sr, would you mind announce 3 | was pernitted to go ahead but | was told, "You can't

4 your nane? You're here on behalf of Wility? Yeah. 4 cross examne anybody. You can't have any witnesses."

5 The one on the right. (indiscernible) 5 | actually never got a hearing.

6 MR KENDALL: M name is Dart Kendall and 6 The way | understand | did not get a

7 I"mthe president of Aqua Geen Uility and | represent 7 hearing was because the evidence that | presented that

8 our custoners today. 8 the other party did not get access toit. But if you'll

9 THE COURT:  Who is counsel for the 9 look at page 40 on the brief, that evidence all

10  department ? 10 nagically appeared. It's all inhere. And it was put

1 M5, ANQIN Good afternoon. Catherine 11 into property files, which | was told it was supposed to

12 Anglin fromthe Department (f Environment Conservation, 12 be the AP -- whatever the acronymis for those files.

13 office of general counsel. 13 You'll see the evidence presented there. Soto this

14 THE GOLRT:  @ood Afternoon as well. So 14 point, I'mof the honest opinion that TDEC does not want

15 inthis case, this was an appeal fromAqua Geen. M. 15 you to hear what 1'mgoing to tell you today. They

16 Chair, you said you had a question? 16 absolutely do not want you to hear it.

17 MR GALBREATH Yes, Your Honor. As | 17 THE QOURT: Let ne see what TDEC s

18  respect enornously M. Kendall's desire to cone here 18 positionis for that.

19 today to express his interest in representing his 19 M. ANALIN Yes. Thank you. As you're

20 constituents regarding this deal, it's ny understanding 20 aware, Tennessee prohibits the practice of |aw by anyone

21 that the previous ALK nade a deternination that 21 who lacks a law license. And a corporation cannot

22 regarding the practicing of lawin terns of representing 22 represent thensel ves through an individual

23 this particular position by (indiscernible) was an 23 representative. And to the extent a representative can

24 issue. And M. Kendall is representing hinself. H's 24 represent and present on behal f of a corporation, that's

25 acknow edged in witing that he's not an attorney. 25 only linmted to providing testimony so far as facts.
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1 M question to you, Your Honor, is with 1 | would argue that M. Kendall has

2 all due respect to M. Kendall, do we have the option of 2 already exceeded that scope in his statenents thus far

3 not hearing the case today because of |ack of |egal 3 as to whether he can represent the corporation as to

4 representation? 4 arguing law already. Wile we have note, the issues

5 THE GORT: And so | will first ask hoth 5 here are not conplex. The scope is not conplex. But to

6 parties to give ne your positions on this matter and 6 the extent we move forward, it's inportant to the

7 then we'll see where we have and agreenent or 7 departnent that the scope be linted to the issues on

8 disagreenent and then | can issue a directive if that 8 appeal and to the initial order, and that the

9 nmakes sense. So fair to say M. Kendal | wishes to go 9 representation of Agua Green be linited to factual

10 forward on behal f of this conpany. Is that afair -- | 10 statenents and not of any legal argunent. Thank you.

11 don't want to oversinplify. 11 THE CORT:  Veéll, Let ne just explain.

12 M KENDALL: | would say you on behal f 12 The law says you can't represent the conpany. That's

13 of the custoners of the conpany because they'll be the 13 just what it says. And matter of fact, even on the

14 ones who are affected. And when | had a previous 14  secretary of state's website |'mreading from

15 neeting with Judge R eger (phonetic) and we discussed it 15 (indiscernible). And I'll just read that sentence

16 on the phone, | was brought up then, which is years ago, 16 again. Thisisnot the law It's just a summary of it.

17 however long ago it was, that | was not an attorney. 17 1t says, "If a party inacaseis a separate |egal

18 |'mnot going to pretend to be an attorney. If it comes 18 entity such an LLC corporation," such as yourself,

19 tolegal stuff, | would be unarned. But he did say that 19 "representatives of business entities may testify

20 | could represent -- under the law | can represent the 20 (indiscernible) however they can't act as an attorney

21 conpany. 21 for cross-examnation, opening and closing statenents."

22 It was argued that there's the 22 In other words, you could testify. The

23 legislature has a law | can represent the conpany. 23 only issue there is we're not (indiscernible). There

24 And | understand it. So there's people here who can 24 are newfacts here so there is no testinony. That woul d

25 correct me. But there was a determnation, as | 25 have been prior. So | amnot opposed to having this
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1 nmeeting schedul ed to give you the opportunity of 1 departnent is trying to say sonething. Aml mstaken?
2 representation for your conpany. But anything that you 2 Pease correct ne.
3 would say here -- because this is areview-- | think 3 M. ANGLIN | just wanted to add that
4 you were in the gallery when you did the |ast case. 4 there's additional facts on pages 9 and 10.
5 Because this is a review of things that 5 M GALBREATH So | stopped too early.
6 are already decided as fact, anything that you woul d say 6 |'msorry. Yeah. | stopped to access summary | udgnent
7 would have to be an argument. The |aw sinply doesn't 7 standard. But yes, there are (indiscernible). Sol
8 alowit. AndI'msorry. | have to followthe |aw as 8 guess what I'mtrying to explain to you, ny way of
9 it'switten. | amagreeable to rescheduling this case 9 explanation, is yes, you did give testinony under oath
10 just to give you that opportunity to seek counsel. But 10 inthe prior hearing. Because you didn't get to a full
11 you woul d be subjecting yourself to crinnal 11  hearing because you (indiscernible) because the case was
12 (indiscernible) if youtry to represent without 12 decided on what we call sunmary judgnent.
13 unauthorized practice. And | would want that for you. 13 To the extent you mght be concerned that
14 So | guess ny question is would you like to reschedul e 14 there are facts in this case, there are facts in this
15 your case. 15 case and it's what you see in this order. And that's
16 MR KENDALL: Could | ask you a question 16 what the board is going to be using when they nake their
17 first? 17 deci sion.
18 THE GOLRT:  Sure. 18 So that's one of two options. The board
19 M KENDALL:  Since there has been no 19  can make the decision based on the facts as outlined in
20 testimony to date whatsoever -- | don't know that the 20 the order. O course you can (indiscernible) your
21 facts are actually in the record other than the stuff 21 business but you're not going to be allowed to nake any
22 that | put in. Al | want todois get tested -- | 22 argunents or statenents. They're going to go with
23 don't want to -- after what happened and what the 23 what's in this document. Q@ (indiscernible) to have the
24 ramfications of it are. As asmall utility, the |egal 24 case reschedul ed and you can seek counsel. Wiat is your
25 fees will be in excess of problemwith the yearly 25 preference?
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1 income. And | ask you, please consider that as the 1 MR KENDALL: (indiscernible) included in
2 board can make rulings to hear. 2 the docunents, are you talking about the packet that was
3 If at any point |'mdoing something 3 emiled out? This.
4 inproper, | would certainly be -- if you say anything, 4 THE QORT:  |'mtalking about the initial
5 "You can't say that," or, "You shouldn't say that. O 5 order. Let's see here. (indiscernible) the 14th of
6 if the board says that, I'Il stop imediately. |'mnot 6 MNovenber, inthis past year, that order contains factual
7 going to be a rude person. 7 background. And that is what wll be discussed.
8 THE GORT:  Sure. (indiscernible). This 8 M. ANGLIN If | nmay, it starts on page
9 isnot mesaying that. But if it helps you to knowthe 9 288 of the record.
10 initial order inthis case has a factual background. It 10 MR CABREATH Soif you have the record
11 refers to the permt and it goes on -- and 1'mgoing to 11 that was sent to everyone.
12 read all through this order. 1t goes on page 3 of 14 12 M KENDALL:  Yeah (indi scernible)
13 down to -- table here. Sorry, I'mscrolling page the 13 MR CGALBREATH So, Your Honor, if 1'm
14 top of page 8 of 14. So between pages 3 and 8 of 14, 14 understanding correctly (indiscernible) representation
15 previous quarter are facts that were found. 15 of facts (indiscernible) one side because defendant
16 Thi s case was decided on on the summary 16 doesn't have legal counsel.
17 judgnent. That neans that there was no dispute as to 17 THE OOURT:  Technical |y speaking, it's
18 the material facts that we decided (indiscernible) what 18 not (indiscernible). Al I'msuggesting is there's not
19  should happen. So to the extent there haven't been any 19 going to be oral argunent if M. Kendall wants to
20 facts, there actually have. And it's what you see 20 proceed (indiscernible). Then you wll decide to based
21 between pages 3 and 8. 21 on facts that are already (indiscernible).
22 So if you would like, we can go forvard 22 M GALBREATH But going back to ny
23 wvith the hearing. The board will be using pages 3 23 original question, | guess what |'mtrying to ascertain
24 through 8 to make their decision. You would not be 24 on the board s behal f without prejudice on the board' s
25 permtted to nake an argunent. Counsel for the 25 decision to do whatever they want is basically the sane.
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1 Could the board choose not to hear this because of the 1 for her facts? Not mne, her facts. It's one-sided.
2 lack of presentation? 2 Sol can't put the utility in that financial situation.
3 THE GORT: No. That's why |'mgiving an 3 THE GOLRT:  Are you saying you'd like to
4 opportunity to M. Kendall to decide what he wants to 4 go forverd as is or are you saying |ike to reschedul e?
5 do. If he wants to go forvward and | eave 5 M KENDALL: | guess we go for it as it
6 (indiscernible). If he wshes to continue in case then 6 is. Rescheduling is not going to change ny part. | can
7 obviously it's going to be up to him 7 sit here and | guess she'll get (indiscernible) and "Il
8 M GALBREATH And that's the part | was 8 sit here and then go. O | can go nowif you all want
9 concerned about. | wasn't sure if he understood his 9 to save your tine.
10 role today. 10 THE OORT: Sojust soit's clear for the
1 THE CORT:  Right. 11 record (indiscernible) Judge R eger said, on page 2 of
12 MR GALBREATH And this clarified that. 12 14, he woul d consider factual assertions and your
13 THE GORT:  Sure. M. Kendall, what's 13 response in opposition of the summary judgnent to the
14 your preference? 14 extent they don't cross into the practice
15 M KENDALL: | certainly didn't 15 (indiscernible) testinony. He said (indiscernible)
16  understand because Judge R eger said that | could 16  responded to the notion.
17 represent the conpany throughout this. That was his 17 And so he consi dered what he put in that
18 part of his ruling. So nowto not be able to even just 18  response even though technical Iy that -- he basically
19 give testinony -- because that's all | want to do. The 19 said, "I'Il weigh the evidence and decide what is or
20 evidence is before you already. | would probably give 20 isn't an authorized practice of law" Soto use that,
21 you a muich nore streanined version because thisis a 21 he does not say (indiscernible) testimony is
22 big packet and | do not want to waste your tine. But | 22 permissible. So aml hearing you to say you would like
23 don't know 23 to go forward today?
24 | nean, | can't use the limted resources 24 M KENDALL: If we postpone it, | will
25 that the utility has for legal fees and then not be able 25 not be able to come back with an attorney. |'mnot
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1 tomintaintheutility. | literally will not be able 1 going to push the utility's resources to the point that
2 tonmaintaintheutility, Sowe'reat that point. So 2 | cannot maintain ny custoners. Ckay?
3 it'suptoyou | nean, you guys (indiscernible) get to 3 THE OORT:  So your decision is to go
4 nake the rules. |f you don't want to hear fromne, just 4 forward today.
5 say youdon't. I'll leave. That'll be that. 5 MR KE\DALL: | have no other choice.
6 THE QORT: QO actually let ne go ahead 6 THE OORT:  Lhderstand the policy side.
7 and keep control of this for the board because this is 7 Sothisis your decision. | can't nake it for you.
8 still afree hearing motion. MNowit's up to you. This 8 Ckay. Al right. So M. Chair, sounds like we'll be
9 isyour case. This is what the |aw says. 9 forward as we've outlined a (indiscernible). The facts
10 You are wel cone to let the bhoard go 10 arestill the facts. Just like the last case, they're
11 forward (indiscernible) that are here. O again, 11 going to be undisputed. Sois the board s preference to
12 there's your other options is to say, "I'd like to ask 12 now have a short recess or to take (indiscernible)?
13 for a reschedule. Inthe interim I'Il seek an attorney 13 M GALBREATH That's the question. V@
14 if | can," which nay or nay not have |egal 14 have one less testinony to hear fromtoday. It doesn't
15  (indiscernible) available in the area, which you can 15 nean that it won't push us past the lunch hour if you're
16 check as well. And if you weren't able to get one, you 16 hungry. So (indiscernible) going to ask a question here
17 can conme back and (indiscernible). It's all 17 inamnute as well. But please be thinking about
18  (indiscernible) your case to decide how you want to nove 18 whether or not you want to take a recess now and cone
19  forward. 19  back and hear this or whether you want to hear it now
20 MR KENDALL: As | said, as far as the 20 and then have a lunch break, or just skip lunch and hop
21 utility goes, we don't have a choice. | cannot maintain 21 out the rest of the day. So what's your preference?
22 the utility and tell you what's going on. This will 22 M WMBERLEY: (indiscernible) a short
23 greatly affect alot of people and unfortunately you 23 reset either way.
24 won't get to hear that. That's your choice. Al | ask 24 Ms. BOD Can | just ask a question? |
25 is to present testinmony because what facts are in order 25 just want to ask a basic question, | think, of the judge
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1 and maybe our counsel as well, because ny confusion is 1 presenting new facts either. They're just making an

2 that the SCP rules require the petitioner to specify 2 argument because they have an attorney of what they

3 what terns or conditions it's appealing. But the appeal 3 think those facts should mean or not. There are no new

4 letter basically indicated that the petitioner disagrees 4 facts (indiscernible).

5 with the changes to his permt. So there are no 5 M KENDALL:  So this UPA does not apply

6 specific terms or conditions. |'mnot sure what we're 6 tothis? These rules do not apply to this?

7 consi deri ng. 7 THE GOLRT: It does. W& are under the

8 THE OOURT:  You will be taking that into 8 WPAhearing. That is why |'mhere. And this is why

9 account to make your order. | knowthat's not the 9 having an attorney -- this is the last proceeding. A

10 (indiscernible). But that is the way it works. 10 that proceeding, there were facts put in proof. There

11 M GALBREATH Wthout objection, 11 was aninitial order and that order contains those

12 probably take a 30-minute recess. So grab a quick 12 facts. It is the facts fromthe initial order upon

13 lunch, bathroombreak, see you back here at five after 13 which the board is going to review You nay recal |

14 1:00. 14 again. | knowyou (indiscernible). | even nade sure in

15 (Gf the record.) 15 the last case to reiterate that the board was finding no

16 THE GOLRT:  (indiscernible) we will go 16 new facts.

17 back on the record. 17 The board will find no newfacts in this

18 MS. BOYD W all are. 18 case. They are solely review ng based off of this

19 MR KENDALL: | want to ask for a 19 order. Yes, Judge R eger was correct. Hs applied to

20 clarification. 20 the previous proceeding. This proceeding has no new

21 THE GOLRT:  Yes, sir. Sure. 21 facts, no live testinony, nothing like that. They are

22 MR KENDALL: In the facts that you say 22 reviewng the decision to see if they agree or disagree.

23 that we're going to consider -- 23 MR KENDALL: That makes sense.

24 THE QOURT:  That's right on that page. 24 THE OORT: | knowit's not -- | know

25 M KENDALL: -- in that page 290 -- I'Il 25 it's not what you -- | know you want to give testinony,
Page 110 Page 112

1 give you annute to get it. 1 but they're not getting testinony (indiscernible).

2 THE GORT: @ ahead. 2 MR KENDALL: | guess ny concerns, |'ve

3 M KENDALL: It says, "Wiile the general 3 not been able to dispute the facts at all. And --

4 assenbly has seen fit to allowcorporate entities to 4 THE QORT: Vel --

5 participate in admnistrative hearings through their 5 MR KENDALL: They are --

6 representatives." And then later on the page it says -- 6 THE QOLRT:  -- you did dispute the facts

7 they're talking about, "However, the UPA does pernit 7 by way of sunmary judgnent response at Judge R eger's

8 corporate participation in contested case proceedings by 8 level. You responded to their notion of sumary

9 duly authorized representatives in offering facts 9 judgment. Correct?

10 through narrative testimony. It does not ordinarily 10 MR KENDALL: | responded that | request

11 constitute the unauthorized practice of |aw 11 the hearing --

12 Accordingly, the undersigned will 12 THE OORT: ['mreading in this that you

13 consider the factual assertions, M. Kendall's response 13 filed -- did you file nothing with Judge R eger?

14 in opposition on alimted basis to the extent that they 14 MR KENDALL: | filed a request earlier

15 do not cross into practicing lan" And he actual ly 15 in. | have to (indiscernible). It's abigfile. But |

16 ruled against on sone facts that | feel are in dispute. 16  requested asking for the hearing --

17 But I'mnot an attorney but this reads to ne that | can 17 THE QORT:  That's right.

18 give anarrative. And thisis part of the facts of that 18 M KENDALL: -- and it was a summary

19  you nentioned we have to stay in. 19 judgrent without the hearing. And | requested at that

20 THE GOLRT:  That was rel ated to the |ast 20 that | would present evidence.

21 hearing, the last setting. Thisis an appeal. Thisis 21 THE CORT:  And did you have a conference

22 adifferent setting. That was related to Judge R eger's 22 call or filing or conversation with Judge R eger and

23 proceeding. No one's given facts in this proceeding. 23 counsel for the department before he issued the decision

24 The departnent's not either. This is solely based on 24 on the summary judgnent ?

25 what this order of Judge R eger says. They're not 25 MR KEDALL: M.
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1 THE QOURT:  You never spoke with Judge 1 M KENDALL: | really don't have enough
2 Reger? 2 information to make a good decision honestly.
3 MR KENDALL: | spoke with Judge R eger 3 THE QOLRT:  Does that nean you'd like to
4 back in My and he said this is the way we're going to 4 ask to rescheduling case or is that --
5 doit. Because | remenber | asked, "How do we give her 5 MR KENDALL: | nean, | don't knowif --
6 --dol give her acopy of the files?" Hesaid, "No. | 6 if | come back with an attorney, would | be able to
7 want toput it inthe APDas far as anything | wanted to 7 present evidence then?
8 present." But other than that phone call back then 8 THE OOLRT:  Nobody' s presenting any new
9 saying that and before this was issued, no. | have not. 9 evidence. Your attorney would be able to do exactly
10 THE GOLRT:  And you subnitted docurents 10 what you heard in the last case. Knd of nake an
11 per that instruction. Qorrect? 11 argurent fromyour position. But there is no new
12 M KENDALL: Yes. | did. 12 evidence. That was at the last trial. So your attorney
13 THE GOLRT:  And the departnent did the 13 would be allowed to do what you saw the last hearing.
14 sane, | assune? 14 MR KENDALL: | don't know enough about
15 M KENDALL:  Yes. 15 it toput the utility at risk. So do whatever we need
16 THE QOLRT:  The departnent presented no 16 todoand that's what we got to do. |'ve read this and
17  way wtnesses either. QCorrect? 17 understood that | could -- it's hard for me as a utility
18 M. ANGLIN There's a distinction. The 18 to understand why | can't talk this over. [|'mnot an
19  department served docunents and authenticated docunents 19 attorney. |'mjust --
20 wthits motion for summary judgnent. Wereas M. 20 THE QORT:  Exactly why --
21  Kendal | emailed documents to APD, did not copy ne, and 21 MR KENDALL: -- a working class guy.
22 they're not authenticated. And he did file a response 22 THE QORT:  BExactly. | --
23 of sorts to the notion for summary judgment, whichis 23 MR KENDALL: If their checks and
24 vhat Judge R eger considered. 24 bal ances are on TDEC how can they do it? If | don't
25 THE GOLRT:  So we are not here to 25 have the lunch your noney for an attorney.
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1 relitigate a case that's already been decided. 1'monly 1 THE QORT:  This is not a de novo appeal
2 goingintothis to explain that what Judge R eger said 2 thisisnot aredo of the first hearing. Thisis a
3 is 100 percent correct. And that was an opportunity 3 reviewof that order. And that's what we're doing here.
4 that was given to everyone at the last setting. They're 4 MR KENDALL: | can understand if | had -
5 not giving live testinony, you're not giving live 5
6 testinony, they're not entering any new docunents, 6 THE GOLRT:  So once again, | need you to
7 you're not entering any new docunents. Just like the 7 tell meif youwould like to go forward as we discussed
8 last case. 8 earlier or if you'd like to request a continuance, seek
9 MR KENDALL: | do not wishto enter any 9 out an attorney or another option that you might
10 new docunents. M narrative is based on their 10  (indiscernible).
11 docunents. 11 MR KENDALL: | don't know the options.
12 THE QOURT: Wl 1, there is no giving 12 1 don't know enough about it to make that. | really --
13 proof or testimony in this case. And as we discussed 13 THE COURT:  You're going to have to make
14 earlier, the law specifically doesn't allowyou to nake 14 one of those two.
15 an argument as counsel for liability conpany or 15 M KENDALL:  Carry on.
16 otherwise. Excuse ne. Wth that said, we're ready to 16 THE GORT:  So we' || proceed |ike we
17 go. Sill ready to go forvard |ike we discussed before? 17 discussed earlier. Wth that, nenbers of the board, we
18 MR KENDALL: |'mjust here at your 18 are, as | stated, back on the record. This is Aqua
19  nercy. 19 Qeen Uility matter. It's docket 04.03-252016J.
20 THE CORT: No. You're not. You have a 20 Menbers of the board, as you heard ne speak to M.
21 decision. | realize you don't -- | realize that's a 21 Kendall, this is areviewof the order. The departnent
22 difficult decision for you to make. But again, on the 22 will be (indiscernible) no new evidence, no new
23 record, this is a public hearing. You do have a 23 testimony. V¢ will permt counsel for the departnent to
24 decision to make. | want to make sure | know what 24 nake a brief oral argunent, if you would like. If there
25  decision you' re making. 25 are no questions fromthe board, ny eyes tell nme we
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1 still have a quorum just to confirmthat. 1 other matters. Yeah. You guys take a quick recess for
2 MR SVARH Yes. W still have the 2 this for a couple mnutes. You all go talk, cone on
3 quorum 3 back in. Wen you finish, let me know Ckay?
4 THE QORT:  And | will ask before we 4 M. ANALIN  Ckay.
5 start. Menbers of the board, you understand the case 5 THE QOLRT:  Thanks.
6 title you heard fromM. Kendall. Anyone have a 6 M GALBREATH Your Honor, apparently we
7 conflict that you're anare of that you' d like to bring 7 have one unfinished out of business fromthe previous
8 up now? Ckay. Seeing nothing, counsel for the 8 hearing that's been brought for our attention that we
9 departnent, if you'd like to nmake an argunent? 9 nmay need your assistance. M. Vann would you like to
10 M5, ANGLIN Yes, Your Honor. Do | need 10 explain that to Your Honor?
11 to turn this on? 1 M5, VANN  Yes. Judge Begley, the board
12 M GALBREATH Yes. 12 did not deliberately make a decision on the Tellico
13 M5, ANALIN Can you hear ne? 13 Pains' appeal of the denial of its notion for cost and
14 MR CGALBREATH That's because there's a 14 award of the departnent's cos, because that cane after
15 nic on the |aptop. 15 theinitial order. Sothe board just needs to decide
16 MR SVARCH It doesn't have one of these. |16 howit wants to handle that portion.
17 M5, ANLIN VeI, let ne knowif you 17 THE GORT:  (h, we can go back into that
18 can't hear me. And Ms. M. Kendall, if you would Iike 18 nmatter and restart that record. | wll note if we have
19 tine to evaluate your options, the departnent is 19 sone parties that aren't here anynore.
20 agreeable to postpone for you to consider your options 20 M. ANGLIN V¢ have called M. Quist and
21 if you would like to do that. 21 emailed himabout this with what's -- so we're hoping to
22 MR GALBREATH | nean, if you all want 22 hear fromhi mshortly.
23 todo that, | don't knowwhat ny options are. | would 23 MR CGALBREATH He's probably
24 have to find a way to find out what that is. 24 (indiscernible). This is regarding whether or not you
25 M5, ANGLIN Do you want tine to consider 25 want to inpose costs?
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1 that? 1 M. VAW No. It's just notions were
2 MR KENDALL: | nean -- 2 filed subsequent to the initial order. The Tellico
3 THE QORT:  So here's what woul d happen. 3 Pains and the departnment each requested their costs and
4 Let ne junp back in. If either party requests 4 Judge Garland denied Tellico Plains' motion and granted
5 continuance and there's not an objection, the two of you 5 the department's notion for APD costs. Tellico Plains
6 cantalk together by way of settlement or other 6 appeal ed those decisions but obviously that wasn't
7 negotiations or sone other way of resolving this dispute 7 rolledintotheinitial order like any other. Al the
8 short of comng back before the hoard. That is 8 previous orders were. So there was argunment about cost.
9 sonething that you all could do while waiting for the 9 The board just did not deliberate on that issue. So
10 next trial. C course, (indiscernible) attorney here at 10 it's not part of the board s order.
11 that time as well. So you guys can decide again if you 11 THE QORT: Soit's not inthe order at
12 wvant to reschedul e this case or go forward? | need an 12 all, isthat correct, as it currently stands?
13 answer and | need us to able to go or (indiscernible) 13 M5 VANN  Correct. Because the board
14 take away. 14 did not deliberate on that. Rght.
15 M KENDALL: If you want to reschedul e, 15 THE OORT:  So the only thing | can say
16 | cantrytofindout. | don't knowthat -- 16 wecandois you all can go ahead and do that. But
17 M5, ANGLIN  Gan ve -- 17 without the approval of opposing counselor, you're going
18 MR CGALBREATH Sure G ahead. 18 to have to come back and do it again if he says he's not
19 THE COLRT:  Wiat were you going to say? 19 okay withit. It's the only way it can be fair and open
20 M5 ANGLIN  Coul d we have a few mnutes 20 to everyone. S0 --
21 to discuss -- 21 M GALBREATH Your Honor, can | ask a
22 THE QORT:  Sure. 22 question.
23 M5, ANGLIN -- while you pick up other 23 THE QORT:  Sure.
24 mtters? 24 MR CGALBREATH So there was no | anguage
25 THE GOLRT:  Yeah. The board night have 25 inyour draft order that we voted on that addressed that
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1 second appeal ? 1 THE CORT: No. Not at all --
2 M. VANN  Correct. Al the board 2 M GALBREATH (i ndiscernible) us going
3 discussed at that time was the initial order. Correct. 3 forward right now
4 Yes. 4 THE OOLRT:  Everything that was stated on
5 THE GOLRT:  Sorry.  You have a fol | owup? 5 the record will be for your consideration. There's no
6 M GALBREATH | just want to nake sure 6  (indiscernible) anyway (indiscernible) the right to the
7 that what we discussed versus what was witten were the 7 (indiscernible) wants to liberate. That's all.
8 same thing. Sothe draft that you put on the screen did 8 M GALBREATH |'meconfortable going
9 not address any of that? 9 forward unless you al| worry about the president of
10 M. VAW MNo. Yeah. Because we only -- 10 their right to be president being violated in sone way
1 M GALBREATH Because if it was in 11 that would put our decision in jeopardy and have to
12 there -- 12 revisit.
13 M5. VAN Correct. V¢ only focus on 13 THE COLRT:  How about we table that for
14 that portion -- 14 about five mnutes?
15 M GALBREATH -- and we didn't discuss 15 M CALBREATH  Yes.
16 it, maybe -- 16 THE QORT: So all that we just stated
17 M. ANALIN CQorrect. So the hoard has 17 was we're still inrecess. You re going back on the
18 not deliberated on those issues yet. 18 record with the (Aqua Geen Matter). That's 252016. M.
19 MR GALBREATH Nor was it in the witten 19 Kendall and counsel for departnent had an opportunity to
20 draft? Ckay. 20 discuss. Wiat would you all like to do?
21 THE GOLRT:  So as your order stands, it 21 Ms. ANGLIN The department's ready to
22 does not address the cost. So essentially, it would be 22 nove forwvard.
23 a new cost? 23 THE COLRT: M. Kendall, is that what you
24 M GALBREATH Yeah. It kind of makes 24 al agree to?
25  sense. 25 M KENDALL: V¢ didn't agree to anything
Page 122 Page 124
1 THE GORT: | realize we probably shoul d 1 but we can nove forward.
2 have dealt with both of those as two separate itens. 2 THE CORT:  So we will pick up. Gounsel
3 (indiscernible) we don't get two separate itens |ike 3 if you'd like to make your argument, go ahead.
4 that in (indiscernible). Soit makes sense to ne that 4 M. ANGIN Yes. Menbers of the board -
5 that's probably going need to come back as a separate 5 - menbers of the board, Judge Begley, can you hear ne?
6 agenda. 6 THE QOLRT:  Yes.
7 MS. VAN If the board handies it that 7 M. ANGLIN This case involves Aqua
8 way, | mean we can definitely do that. What that would 8 Geen Uility, Inc, Aqua Geen's appeal of a state
9 nmeanis, though, there's going to be two different 9 operating permt identified as SCP-19004. V¢ will call
10 appeal clocks on those two board orders. 10 this the 2025 pernit. It was issued by the department
11 MR GALBREATH | will tell the board. 11 pursuant to the Tennessee Véter Quality control Act of
12 You don't have to change your order. You can keep your 12 1977. The state operating permts are issued for the
13 order and it'll say recess. If that's something you're 13 operation of nondischarging sewage treatnent works,
14 like, "Ch, well, we wanted to do this too and we didn't 14 including, like in this case, Iand application systens.
15 doit," that's a different story. If it's the latter, 15 The department first issued this
16 then certainly you can have those deliberations. V& are 16 particular permt to Agua Geen for the Bulls Gap Love's
17 still open (indiscernible). The only issue there is we 17 Travel Sop in Geene county in 2019 for a five-year
18 don't have opposing counsel. Now naybe opposing counsel 18 term The pernit was authorized, the operation of the
19 says, "l consent to waive ny presence." But you don't 19 trickling filter with drip dispersal systemwith a
20 knowthat he's going to do that if he's afforded that 20  design capacity of 0.0137 nillion gallons per day for
21 opportunity. So one other question, Your Honor. S nce 21 the partially treated wastewater sewage to be di sposed
22 you closed the testinony period for both counsels, is it 22 on approximately 1.2 acres of suitable soils.
23 fair to say that even though the opposing counsel is not 23 The permt required the drip irrigation
24 present now, previously or if you close that part of the 24 systemto be operated in a manner preventing the
25 hearing, they couldn't contribute anything anyway. 25 creation of a health hazard or nuisance and required all
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1 wastewater to be properly treated and conply with 1 because it does not identify any portion of the permt
2 specified limtations for land application. The pernit 2 it is agreed by, nor does it specify any terns or
3 prohibited certain things including discharge of 3 conditions it seeks to appeal. O this basis al one,
4 waestewater to surface waters or to a location likely to 4 dismssal is appropriate. In addition and as a
5 enter surface waters and al so prohibited instances of 5 secondary basis, the petitioner failed to state a claim
6 surface saturation, ponding, pooling wthin the |and 6 for relief based on any alleged inconsistency with the
7 application area as a result of systemoperation. 7 act or SCPrules.
8 The department conducted a site survey in 8 Its petition merely disagreeing with the
9 January 2024 and conpl eted a conpliance inspection of 9 changes to the permt fails to specify any inconsistency
10 the site in August 2024. During these inspections, 10  whatsoever. And no such claimcan be made because none
11  Departnent staff observed evidence of hydraulical ly 11 of the changes to the permt are inconsistent with the
12 overloaded site soil conditions within the |and 12 act or the S(Prules. And as Judge R eger observed,
13 application area, including evidence of the presence of 13 nmany of the changes fromthe 2019 pernit to the 2025
14 pond saturated soil conditions, ponded effluent, and 14 pernit were not substantive. Mst have clarity rule
15  long term pondi ng. 15 citations or remove inapplicable requirenents.
16 And during the January 2024 survey, 16 The onl'y two concerns M. Kendal | raised
17 ponding conditions were observed to result in overland 17 during the comment period were related to the inspection
18 flowfromthe land application area for system! eaving 18 frequency and the addition of E coli sanpling. The
19 the land application area and entering surface waters or 19 2025 permt kept the 14-day default inspection frequency
20 drainage features that lead to surface waters. The 2019 20 that was also in the 2019 pernit but it renoved an
21 original permt expired on August 15th, 2024 and the 21 optional phrase that allowed Agua Geen to adjust this
22 petitioner filed an application to renew on Qctober 9th 22 inspection frequency.
23 of that year. 23 And the rationale in the 2025 pernit
24 The department issued a notice and draft 24 clearly explained that this inspection frequency
25 of the newpermt on Qctober 22nd, 2024 and this notice 25 reverted to the default frequency because of the
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1 and draft advised the petitioner of its right to notify 1 hydraulically overloaded soil conditions docurented
2 the department of objections within 30 days. And M. 2 during the inspections. And the optional phrase that
3 Kendall only provided two comments on that draft permt 3 was removed or in accordance with an operating and
4 which we'll discuss more further. n January 8th, the 4 maintenance inspection allows potential deviation from
5 departnent reissued this pernit, whichis what we'll 5 the 14-day inspection frequency. However, it's not
6 just say as the 2025 pernit. That's the current pernit 6 included in either the act or SCP rules.
7 that's in effect. 7 There's no requirenent that permts nust
8 And the SCP rules promul gated by this 8 include this optional phrase. Instead, the act and
9 board require that the petitioner specify what terns or 9 rules require the division to set inspection schedul es
10 conditions they are appealing in their petition and that 10 needed to ensure conpliance. And then the require
11 they specify the basis for their appeal. And that's 11 requirenent in the 2025 pernit related to E coli
12 under Tennessee conprehensive rul es and regul ations 12 sanpling specifically states that it only applies if the
13 chapter 400:4006. 13 subsection (2). The SCP rules al so 13 areais not fenced. The area is fenced. So generally
14 require the petitioner to state a claimfor relief based 14 this requirenent doesn't apply and it plainly states in
15 on an alleged inconsistency with the act or with the SCP |15 the pernmt. [|f sonething were to happen and it becomes
16 rules. 16 unfenced, then that condition cones into play.
17 Agua Green failed to meet the threshold 17 The petitioner is not agorieved by the
18 requirements for appealing a permt. Wile Aqua Geen 18 addition of E coli sanpling since fencing is in place.
19 tinmely appeal ed the pernit, their petition to appeal waes 19 Soall we're talking about is sanpling once every 14
20 a one-page letter dated January 31st, 2025 and it nerely 20 days, whichis the default frequency. And that was
21 stated the petitioner disagrees with the changes to its 21 reverted to because of concerns that were observed
22 permt SCP-19004 and that it wishes to appeal this 22 during inspections. And they're not agreed by the E
23 matter. 23 coli sanpling.
24 Hownever, this petition doesn't conply 24 So as a second basis, that dismssal is
25 with the threshold requirenents for a permt to appeal 25 appropriate. Aqua Geen failed to state a claimfor
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1 relief based on any inconsistency with the act or SCP 1 protecting vaters through their wastevater treatnent.

2 rules, evenif you consider the two comments that M. 2 MAdis there any kind of legal -- are there any kind of

3 Kendall nade during the conment period. (n these basis, 3 legal concerns or |egal issues around financial capacity

4 the departnent requests that the board adopt the initial 4 that mght help themunderstand that those issues al so

5 order as stated. That's the basic argument. | can go 5 bear significantly on their ability to avoid getting in

6 into nore about surmary judgment standard or if you have 6 this kind of situation?

7 additional questions, |'mhappy to answer those. But 7 M5 ANGLIN That's a very good question.

8 that's the gist of the argument. And that's what it 8 | don't knowthat |'mfully informed as to howto

9 comes down to. 9 respond to that. Al that's being asked is an

10 MR GALBREATH Any questions from 10 inspection frequency so as to ensure they're conpliant

11 nenbers of the board? Dr. Bible. 11 with their permt. Vé'renot in a position to allow

12 DR BBLE Yeah. You stated that the 12 pernit nonconpliance to avoi d more frequent inspections.

13 soils had becone waterlogged. Aml correct? 13 MR CALBREATH Got it. The reason |

14 M. ANGLIN | didn't specifically use 14 bring that up is that you nentioned that's part of their

15 those words, but -- 15 basis is the cost. Intheir questions to Hs Honor

16 DR BIBLE Wat is -- 16 concerning legal representation, they stated that they

17 M. ANLIN -- hydraulical ly overl oaded. 17 couldn't afford it. Financial capacity seens to be kind

18 MR GALBREATH Hydraulical |y overl oaded. 18 of acentral issue here. Soit mght be sonething you

19 (kay. That's fine. Wat's the normal cure for that? 19 can be audited on. M. Boyd just stated that. She

20 M5 ANAIN MNow |'mnot a technical 20 mght want to restate for the record what she knows

21 person but fromwhat |'ve seen, go inspect more, try and 21 about that.

22 figure out what's going on. Try to identify problens, 22 Ms. BOYD | was just going to nention

23 things that can be fixed. And sonetines it takes 23 that there is a portion of the conptroller that assesses

24 acquiring nore area, that sort of thing. But certainly 24 the financial capacity of utility systens. That's a

25 anevaluation of what's going on. And throughout this 25 whol e separate assessment that's done. And | do have a
Page 130 Page 132

1 process, the petitioner has made no indication of making 1 coment when you finish.

2 inproverments to the system 2 M GALBREATH So | guess for the board

3 DR BBLE Thank you. 3 benefit, | just wanted to say, if you're not nanaging

4 MR GALBREATH Any other board menber 4 the business well, other things are going to be

5 withaquestion? | realize this puts thingsina 5 problematic over tine. And there are other vulnerable

6 different perspective because we're just hearing your 6 aspects of that that could be -- it's not privy inthe

7 views. (Can you sumarize the prinmary, | guess, position 7 board today to address that specifically. But this

8 of thisutility? Does it seemto focus on procedures 8 could get nore conplicated if this is not addressed

9 and frequency of testing and types of testing as opposed 9 permanently.

10 to an admission that there was pollution that actually 10 And so what the departnent is trying to

11 occurred, ponding water that could enter streans? Dd 11 doistocorrect that. It's a signal that other changes

12 they ever again that the systemwas not working 12 could be nade to maybe avoid other engagenents with

13 properly, | guess it's the right (indiscernible). 13 other entities of state governnent that coul d be

14 M. ANALIN No. | have not seen any 14 signaled to cone | ooking for those things as well. |

15 indication of that. The concerns that |'ve seen raised 15 realize that's not a board decision, it's not part of

16 relate nostly to cost frominspecting more often. 16 our deliberation. But | guess |'msayingit's the

17 Though the department woul d be anenable -- if the 17 benefit of those who are here present. Thisis

18 conditions are resol ved, the departnent woul d be 18  something that the department's trying to help them

19 amenabl e to reconsidering the permit. Pernits are 19  recogni ze needs to be addressed.

20 nmodified on a regular basis. So that could be done once 20 M. ANGLIN Yes. Qver the past two

21 situation's resol ved. 21 years, the department's taken a closer | ook at these

22 M GALBREATH So |'ve been out of the 22 type of systens in multiple different ways. And one of

23 sort of inmersed TDEC world for a while but | remenber 23 the things that it's done across the board over the past

24 EPA Used to be concerned about financial capacity of 24 couple of years is when there are systens that there are

25 utilities, their ability to resource their job of 25 concerns about the way that they're operating, when the
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1 pernit comes back up for renewal, they're going to the 1 DR SCHMRTZ | just have a question.
2 default 14-day inspection. 2 This facility that's failing, if | read correctly, it's
3 That's bei ng done across the board, only 3 serving the Love's Travel Stop and Bull Run. Is that
4 on systens where there's concerns. Agua Qeen has other 4 the only connection that's going to the systemor is
5 pernits. That trust change wasn't made on his other 5 that it?
6 pernts. Oy for this particular site. 6 M. ANIN Yes. And the way these |and
7 MR CGALBREATH And it sounds like you're 7 application systems work, is they're generally in rural
8 alsonmaybeinplicitly referring to scal e when you're 8 areas. Like, at a Dollar General store or arural area
9 talking about snall systens of this nature when you nade 9 that's not connected to a larger system And so you
10 that previous reference concern -- 10 have primary secondary treatnent near the building. And
1 M5, ANALIN  Yes. 11 then you have a Iand application area and drug appeal
12 M GALBREATH -- | just want to confirm |12 where it's dispersed and the final treatnent is within
13 - 13 that land application area in the soil.
14 M5, ANGLIN By their nature, these type 14 DR SCHMRTZ Yeah. So what level of
15 of systens are generally small. 15 responsibility does Love's as a corporation have to this
16 MR GALBREATH Any other conmments? 16 pernit? | mean, they basically have hired Aqua Geen
17 M5. BOYD Yes. Haine Boyd. And I'm 17 UWility to service them But ultinately, Love's, that's
18 the commissioner's designee for TDEC And so | feel as 18 apretty big corporation. They have sufficient funds to
19 though | have to say | respect M. Kendall's concerns 19 probably correct the problem!| would think. It's not
20 with the functioning of the utility but | feel it's 20 like a couple homes with rural people or something. But
21 inportant for us to consider that it would be setting a 21 sorry. It's --
22 precedent for us to consider an appeal based on a 22 M. ANGLIN | don't knowthat that's a
23 permttee's dissatisfaction with their permt. They 23 question for me to answer.
24 haven't specified or alleged inconsistencies wth the 24 DR SCHMRTZ Yeah. Maybe | --
25 act or rules. Soif we open up the door to any 25 M5, ANGLIN The permttee is Agua Geen
Page 134 Page 136
1 permttee who's dissatisfied with the permt that we 1 utility.
2 would consider appeals, | think we need to be really 2 DR SCHMRTZ Yeah. Minthingis | just
3 cautious. | just want to make that statenent. 3 wanted to nake sure Love's was the one that was being
4 M. ANALIN And nay | state? If a 4 serviced by the utility.
5 pernittee is not satisfied wth their permt, thereis a 5 M. ANGIN That's ny understanding
6 process for themto appeal it by following the process, 6 though.
7 which was not done here. 7 DR SCHMRTZ  Thank you.
8 M. GFF  This is Avanda Gff. [I've got 8 M. ANGLIN | haven't verified that.
9 aquick question. Isit specifically stated in the 9 MR CGALBREATH That kind of brings up a
10 rules and regulations or the | aw change about the 10 hit of apolicy concern. It kind of remnds ne of the
11 inspection frequency? 11 chicken farmer situation where we had big corporate
12 M5, ANGLIN Neither the Witer Qaality 12 chicken processors who started buyi ng chickens from
13 Control Act or the SCP rules specify a specific 13 independent chicken houses instead of owning them
14 frequency for sanpling. It's more of a general that -- 14 essentially cutting themoff froma lot of record
15 or inspection. It's nore of a general that -- so that 15  (indiscernible) responsibility and liability.
16  you can get pernit conpliance. 16 And this whol e issue of financial
17 M CGALBREATH And in this case it seens 17 capacity is what -- that's the tide that raises all the
18 to be triggered by the ponding events. 18 ships. If they don't have the noney to (indiscernible)
19 M. ANQLIN And even if it wasn't -- 19 legal representation, have proper resources to do the
20 evenif there weren't conditions -- even if there 20 frequency of water sanpling that's required, the sure
21 weren't the inspection results that brought those 21 thing's going to happen because there are no signal s
22 concerns and we still required 14-day inspection 22 that sonething needs to be fixed or represented well or
23 frequency, that's not inconsistent with the act or SCP 23 defended well. M. Witten, you |ook |ike you have a
24 rules. 24 thought or a notion.
25 M GALBREATH Yes. 25 M WTIEN No. | just have a -- |
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1 think generally, | mean, that's a contractual |awissue. 1 DR SCHMRTZ  General Iy, because | mean,
2 | don't. | don't think that's for us to really even 2 the land is |ess expensive, basically. Yeah. But |
3 discuss, much less consider at this point. 3 nean, they have to neet -- as Dr. Bible spoke -- as Dr.
4 M GALBREATH Policy (indiscernible). 4 Bible said, there has to be tests done to make sure the
5 Al right. Any other comments, questions? 5 capacity is there. So | nean, perhaps naybe the
6 DR BIBLE Excuse me. Just one nonent. 6 engineer that designed this originally didn't do
7 | assunme when the 1.25 acre rain field or whatever the 7 adequate testing or whatever. And | nean, at that
8 size was set up, there was a cal cul ation TDEC vent 8 point, thenreally it's up to the permttee to hire
9 through of soil permeability and how nuch water are 9 sonebody to fix the problem basically.
10 you're putting on there in a day and how nuch |and you 10 | was in EPA enforcement years ago. And
11 need to adequately filter that volume of water if the 11 basically it's not up to the regul atory agency to
12 infiltration capacity -- the soil obviously is not 12 determne what is right. They have to hire -- the
13 sufficient for the amount of water that's being put on. 13 pernittee has to hire sonebody to cone up with a
14 That's specul ation on ny part. 14 solution because they're not responsible legally, from
15 But is there anything in the pernmt 15 an engineering standpoint, if a systemis going to work
16 systemthat obviously, to me looking at it as a 16 or not.
17 geol ogi st, can require Aqua dear (sic) to either put 17 M. ANGLIN Yes. And when properly
18 less vater init or get a bigger drain here? 18  designed, installed, operated, these systens can have
19 M5. ANALIN There are enforcenent 19 good success. And sonetines there's been adj ustnents
20 processes that cone into play in certain systems. | do 20 nade, the frequency of dosing or other tweaks that can
21 want to kind of nake sure there's an understanding that 21  be nade that can resolve this type of situation. But
22 the pernmttee submts their design plans. And while the 22 until the permttee looks and eval uates that and -- the
23 departnment wll reviewand check off on those, their 23  departnent's not in a position at this point to say
24 reviewis very linmted. Andit doesn't nean that the 24 wvhat's going on at that system
25 systems going to work. Rght. 25 MR CGALBREATH ¢ use phrases |ike

Page 138 Page 140
1 DR BIBLE Yeah. | understand. 1 conditions of pollution, but really what we're talking
2 MS. ANGLIN The departnent can't certify 2 about istrying to avoid untreated wastewater wth
3 that it's going towork. It's uptothe pernittee to 3 bacteria and pathogens fromsitting on top of the
4 ensure the systemworks properly. And if there's 4 surface of the ground that can cone in contact with
5 (Qontinued nonconpliance, there's a process the 5 people and washing the streans untreated --
6 departnment goes through to determne whether to perform 6 M5 ANGLIN  Precisely.
7 enforcement and require additional -- assess penalties, 7 DR SCHMRTZ  The reason why | asked a
8 enforce corrective action that -- 8 question about the truck stop, because this is prior ne
9 DR BIBLE  Thank you. 9 going back to school, when | was a consultant, there was
10 M. ANALIN Andit's in the process and 10 atruck stopin Qegon that this sane situation was
11 has done that at many other sites but this one hasn't 11 happening. And so basically the truck stop paid to put
12 risento that level at this point. 12 in awvaestevater treatnent plant because they weren't
13 MR GALBREATH And | realize you're not 13 able to -- the drain fields were no | onger adequate. So
14 atechnical person but | didalittle bit of reading on 14 anyway, there's alternatives or there's solutions.
15 that. It seens |ike these systems are used particularly 15 course everything costs noney, unfortunately. But
16  when soils are poor as well, and they're designed to 16 anyway, that's why | asked that question. So thank you.
17 kind of nitigate for sites that are [ ess than optinal . 17 M CGALBREATH That was Dr. Swartz. Al
18 M. ANGLIN | can't speak to that. It 18 right.
19  does exceed ny technical capacity on this. 19 THE OORT:  So board nmenbers, what do you
20 M GALBREATH Does that help with your 20 want to do?
21  question M. Bible? 21 MR CGALBREATH (indiscernible) take just
22 DR BBLE Yes. 22 one noment presuming that department is finished with
23 M GALBREATH Do you know about these 23 oral argunents. |s that correct? Just making sure
24 kind of systens as well? Are these kind of systens 24 you're finished with any argurments --
25 nornally designed for poor soil sites specifically? 25 M5 ANGLIN  Yes.
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1 THE QORT:  So what |'mdoing briefly -- 1 waes the -- let's see -- sunmary judgnent standard and

2 thisisinthe undisputed material facts but M. Kendall 2 the applicable statute sections. So the version that's

3 (indiscernible) present new evidence. But what | can do 3 onthe screen is what you have plus those sections.

4 isread what was stated in here briefly. Mst of this 4 THE OORT:  And just for the record, none

5 s already stated but I'mjust going to read it 5 of those relate to the facts, sinply your addition of

6 verbatim V\ell, some verbatim The initial paragraph 6 what the standard for some of the judgment was as well

7 talks about how (indiscernible) responded individually 7 as the applicable sections. And so thank you. G

8 instead of sinply characterizing that that dispute 8 ahead, M. Chair.

9 (indiscernible). That is insufficient pursuant to the 9 M GALBREATH M. Goff, would you like

10 terns of full service procedure. 10 to restate your motion since (indiscernible) have a

1 (indiscernible) the departnent's facts 11 second. (indiscernible) but not new facts.

12 are accepted with minor nonsubstantive nodifications. 12 M. ANAIN | nove to accept TDEC s

13 First subsection (indiscernible) quotes the appeal in 13 final order of dismssal wth no newfacts being

14 which M. Kendall said, "I disagree with the changes to 14 presented in the docunent.

15 ny permt. Those changes are not neeting or helpful to 15 M GALBREATH And the added secti ons.

16 the operation of these plants. | wish (indiscernible) 16 M. GFF  And the included added

17 matter. Thank you for your assistance in this matter." 17 sections with the --

18 And in the second, Judge R eger 18 M GALBREATH Sorry. (indiscernible).

19 (indiscernible) surmse that the coments nade about the 19 So basically the mtionis --

20 permt and I'll read that and that's it. He said, 20 M. GFF -- with the appropriate cost.

21 "Received voi ce nessage frompernittee indicating the 21 M GALBREATH o basically her notion

22 changes in the inspection of frequency, including draft 22 is-- |"'msupposed to restate these things but | don't

23 permt would add unnecessary expense to the cost system 23 always doit. But | better doit now The motionis to

24 operation and would not result in better system 24 accept the departnent's initial order, if witten with

25 perfornmance. 25 the realization that the addition of two sections of
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1 Permttee also felt that E coli to the 1 content that have been onmitted do not represent new

2 (indiscernible) even though the E coli mningis 2 facts. But what should be part of the -- Your Honor

3 required to (indiscernible) offense may be later 3 (indiscernible)

4 msconstrued by field inspectors as moving 4 MR SMARCH The notion is to accept the

5 (indiscernible) is required (indiscernible)." Wth the 5 notion as stated.

6 rest of the discussion, | just thought that actually at 6 MR CGALBREATH The notion is to accept

7 least read what those undisputed facts are as it relates 7 the departnment's initial order with the addition of the

8 towhat was stated by our proceeding. 8 two subsections that they just stated were nissing,

9 There being no additional questions, M. 9 recognizing that they do not represent new facts.

10 Chair, | turnit over to you for your all's 10 M. ANGLIN This is Shel by Vérd

11  deliberations. Again, | presune there wll be a 11 (indiscernible). | say that, Chairman, respectfully,

12 proposed order by which the board can accept, nodify, 12 draft order may be nore appropriate instead of initial

13 and reject entirely and we'll work through that 13 order.

14 (indiscernible). 14 MR CGALBREATH  Sounds (i ndiscernible).

15 M GALBREATH Thank you, Your Honor. 15 Sothe motion is to accept the draft order with the

16 The previous question was neant to prine the punp. 16 addition of the two reference subsections that were

17 Sorry gentlemen for junping ahead on that. Wat do we 17 omtted, recognizing that these are not new statenents

18 all want to do? 18 of fact. Do you accept that? Does that sound Iike your

19 M. GFF. This is Amanda Goff. 1'm 19  emotion?

20 going to accept the final order of dismssal as 20 M. GQFF  Yes.

21 presented to us by TDEC s general counsel. 21 M GALBREATH Al right, M. Gff. Al

22 M GALBREATH Do we have a motion? 22 right. So we have a motion. Do we have a second?

23 M. ANALIN Your Honor, | realized after 23 CR SCHMRTZ | second it.

24 | subnitted that there were a couple of sections from 24 MR CGALBREATH ¢ have a second fromDr.

25 theinitial order that | didnot include inthat. e 25 Smartz. Anotion by M. @lf. Do we have a discussion
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1 onthenotion? Al right. Seeing none, M. SVARCH 1 have told you. 1'd love for you to have seeingit. |

2 we'reready for roll call. 2 knowit would have nade a difference. But thank you for

3 MR SMARCH the notion is to accept the 3 your time. | appreciate your service.

4 draft order with the additional two subsections and 4 THE OOLRT:  Thank you.

5 recognize that they aren't statenents of fact. 5 M KENDALL: | appreciate Your Honor

6 MR GALBREATH They aren't new 6 listening and putting up with me. So, again, thank you.

7 statenents of fact. 7 THE QORT:  Thank you, M. Kendall.

8 M SWRH Not new statenents of fact. 8 (Ckay. | believe we still have another opinion on costs

9 D. Bble 9 and Tellico Plains case (indiscernible) opposing

10 DR BBLE Yes. 10  counsel ?

11 M SWRH Haine Boyd. 11 MS. BULLER YONG Yes, Your Honor. And

12 Ms. BOD  Yes. 12 you've been cc'd on our email correspondence with M.

13 MR SVARH  Chai rman. 13 Quist, who was agreeable to this board deliberating on

14 MR GALBREATH  Yes. 14 the issues of the motions for cost. He just wanted to

15 M SWRH Brent Glloway. 15 clarify he doesn't oppose this board deliberating and

16 MR GALLOMY:  Yes. 16 deciding to deny the town's appeal s of Judge Garland' s

17 M SVARH Amanda Goff. 17 orders. Sothere's one order denying the town's notion

18 M. GFF  Yes. 18 for cost, there's one order granting the departnent's

19 M SVARCH  Sam Marshal|. 19 motion for cost.

20 MR MARSHALL:  Yes. 20 He doesn't oppose this board making a

21 MR SVARH: Dr. Schwartz. 21 decision to affirmthose things but just wanted to

22 DR SCHMRTZ  Yes. 22 clarify that the town does not agree and just wants to

23 MR SVARCH Neal Wiitten. 23 preserve the issue for correction.

24 M WHTIEN Yes. 24 THE OORT:  And to the extent it's

25 M SVRH Terry Wnberl ey. 25 applicable ina transcript (indiscernible) detachment
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1 MR WMBERLEY: Yes. 1 (indiscernible) something as we go forward, we do have

2 MR SVARCH Mtion is adopted. 2 it onthe records. Maybe we don't need it. | just want

3 M GALBREATH  Your Honor. 3 to be sure that we have that taken care of. Ckay. So

4 THE QOLRT:  Thank you. (indiscernible). 4 if we're okay, | just want to be sure that it's

5 M5 ANGLIN  Yeah 5 docunented somewhere along with this thing.

6 THE QORT:  Thank you all. Thank you, 6 M5, BULLER YONG Yes, Your Honor. V&

7 M. Kendall, for this time as well. (indiscernible) 7 can attach it to our notice of filing once the final

8 MR KBENDALL: If this matter's resol ved, 8 order is entered.

9 noproblem Could | nake a conment as a citizen -- 9 THE QORT:  So as to that matter now |

10 THE GOLRT:  Sure. 10 believe -- yes, ma'am | believe we're for the

11 MR KENDALL: -- once in this thing? 11 departnment. (indiscernible) the board to delivering on

12 THE OORT:  Yes. Yeah. The case is 12 howyou'd like to handl e the cost and so (indiscernible)

13 over. G ahead. 13 matter. If you would like a refresher regarding costly

14 MR KENDALL: It would have been nice if 14 only to do that or if you know where you're at

15  you woul d have | ooked through there and seen that it 15 (indiscernible) deliberations. And essentially just the

16 rained a half inch the night before they were there. It 16  (indiscernible) that order.

17 woul d have been nice if you knew that TDEC s soil 17 M GALBREATH | think we mght need a

18 scientist is the one that picked that soil. There's 18 refresher fromthe counsel.

19 quite afewother things. | don't know the procedures 19 M. BULLER YONG Qadly, M. Chairnan.

20 for getting to where | get information to you. This was 20 So after the entry of Judge Garland's initial order,

21 ny only option. 21 both parties noved for c