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Enclosed is an Initial Order, including a Notice of Appeal Procedures, rendered in this case.
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STATE OF TENNESSEE
DEPARTMENT OF ENVIRONMENT AND CONSERVATION

IN THE MATTER OF: ) DIVISION OF UNDERGROUND
) STORAGE TANKS
TENNESSEE DEPARTMENT OF )
ENVIRONMENT AND CONSERATION, )
Petitioner, ) CASE NUMBER UST25-0009
)
V. )
) APD DOCKET No. 04.44-252514J
HUSSAIN ALDHAHRA, )
Respondent. )

INITIAL ORDER GRANTING TDEC’S MOTION FOR SUMMARY JUDGMENT AND
DENYING RESPONDENT’S MOTION TO DISMISS

This matter is submitted for disposition on the Motion for Summary Judgment filed by the
Tennessee Department of Environment and Conservation (TDEC) on October 10, 2025, along with
its Statement of Undisputed Facts and supporting documents. On October 10, 2025, Hussain
Aldhara (“the Respondent”), also filed a Motion to Dismiss, and alternatively a Motion for
Judgment on the Pleadings. On October 17, 2025, TDEC filed a response opposing the
Respondent’s Motion to Dismiss. On October 20, 2025, the Respondent filed a response opposing
TDEC’s Motion for Summary Judgment; however, the Respondent notably did not file a response
contesting any portion of TDEC’s Statement of Undisputed Facts. On October 21, 2025, TDEC
filed a reply to the response filed on behalf of the Respondent. Oral argument was heard on October
23, 2025.

I. The Respondent’s motion to dismiss, and alternative motion for judgment on the
pleadings, is hereby denied.

Initially, in its submissions supporting its Motion to Dismiss and Motion for Judgment on

the Pleadings, the Respondent framed the legal issue as follows:
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"Is the State required to give notice to an owner of real property on which gasoline
storage tanks are located BEFORE it can administratively order those tanks
closed thereby depriving the owner of (a) the ability to correct the deficiency,- and
(b) if not repaired in a timely manner, order the tanks permanently closed, thereby
depriving the owner of his ability to use his property for its highest and best use.”
In ruling on the Respondent’s motions, this administrative judge must consider whether the four-
corners of the pleadings,' specifically the Notice of Hearing and the Respondent’s response to
same, requires a judgment in favor of the Respondent as a matter of law. Based on a review of the
Respondent’s submissions, the administrative record, the plain language of Tenn. Code Ann. § 68-
215-114(b), and the applicable rules, and for the reasons set forth with more particularity below,
this Administrative Judge concludes that the law did not require that TDEC name or serve the
Respondent, as an owner of real property or an underground storage tank (UST) site, in a
previously issued Order and Assessment (UST24-0021) as a prerequisite for TDEC properly
issuing the Order and Assessment (UST25-0009) now appealed. The Order and Assessment
(UST25-0009) required the Respondent and the tank owner of record, as “responsible parties,” see
Tenn. Code Ann. 68-215-103(17) (definition of “responsible party”),> to permanently close the
UST’s at issue in this appeal. Tenn. Code Ann. § 68-215-114(b).
TDEC contends, and this judge agrees, the Tennessee Petroleum Underground Storage
Tank Act (the “Act”), Tenn. Code Ann. §§ 68-215-101 et seq., was enacted to “protect the public

health, safety and welfare,” and to “prevent degradation of the environment” by regulating

underground storage tanks to facilitate the “safe storage for petroleum products.” See, Tenn. Code

'If, on a motion for judgment on the pleadings, matters outside the pleadings are presented to and not excluded by
the court, the motion shall be treated as one for summary judgment and disposed of as provided in Rule 56, and all
parties shall be given reasonable opportunity to present all material made pertinent to such a motion by Rule 56.
Tenn. R. Civ. P. 12.03. The Respondent did not file a statement of additional facts supported by specific citations to
the record as required by Tenn. R. Civ. P. 56.03.

2As a UST site owner, the Respondent is a “responsible party.” Tenn. Code Ann. §68-15-103(17)(A)(i). See also,
Tenn. Comp. R. & Regs. Ch. 0400-18-01-.01(4) (definition of “responsible party”).

Page 2 of 10

£0 SC0T LT 30 ‘UON AdVY-SOS NL

pajiy sabed Q1 JO ¢ : Wd SO



Ann. § 68-215-102(a). Such regulation starts with requiring the owners of such UST’s to notify
and otherwise identify UST’s by filing proper forms with the Division of Underground Storage
Tanks (the “Division”). See, Tenn. Code Ann. § 68-215-106(a). In addition to initial notification
requirements, changes in ownership, changes in service, and other changes in the status of a
petroleum UST facility “shall be reported within 30 days of said change.” Tenn. Comp. R. &
Regs. Ch. 0400-18-01-.03(1)(g) (Emphasis Supplied).

Looking at the facts in a light most favorable to TDEC, as the nonmoving party, there is
nothing in the record to support a finding that the Respondent would be entitled as a matter of
law to notice or service of process given the Respondent’s admitted ownership of the UST site
and the Respondent’s admitted failure to file a proper notification form as “owner” or

“operator”*

of the UST prior to the issuance of the appealed Order and Assessment
(UST25-0009). Having considered the foregoing, the arguments of counsel, the Respondent’s
Motion to Dismiss and Motion for Judgment on the Pleadings are without merit and are hereby

denied.’

IL. TDEC’s motion for summary judgment should be granted as a matter of law
whereas there is no genuine dispute as to any material fact.

The Court now finds that TDEC filed a properly supported motion for summary judgement
as contemplated by Tenn. R. Civ. P. 54.01. Upon such a filing, the nonmoving party may not rest
solely on allegations or denials, but must present specific facts showing there is a genuine issue

for trial. Tenn R. Civ. P. 56.06. See, Johnson & Assocs., LLC v. Hanover Ins. Grp., Inc., 572

3The term “owner,” as used in the Act and promulgated rules, refers to owner of the tanks. Tenn. Code Ann. § 68-
215-103(10).

“The term “operator,” as used in the Act and promulgated rules, refers to someone in control of, or that has
responsibility for, the daily operation of the UST systems. Tenn. Code Ann. § 68-215-103(9).

>The Respondent’s claim of mootness is unsupported by the record and are outside the four-corners of the relevant

pleadings. Similarly, the Respondent’s constitutional arguments are unsupported by the pleadings, known facts and
the law. The Respondent is presently being afforded due process via this appeal. Nothing in the record reflects that

the Respondent is being denied use of the subject UST site.
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S.W.3d 636, 641 (Tenn. Ct. App. 2018). In his response, Tenn R. Civ. P. 56.03 required that the
Respondent either (i) agree that the fact is undisputed, (ii) agree that the fact is undisputed for
purposes of ruling on the motion for summary judgment only, or (iii)) demonstrate that the fact is
disputed. Each disputed fact must be supported by specific citation to the record. /d. As previously
stated, the Respondent failed to respond to the Statement of Undisputed Facts filed in support of
TDEC’s motion.

Even where the determinative issue is ordinarily a question of fact for the jury, summary
judgment is still appropriate if the evidence is uncontroverted (which it is in this case) and the facts
and inferences to be drawn therefrom lead only to one conclusion. See, White v. Lawrence, 975
S.W.2d 525, 529-30 (Tenn. 1998) (Court must view the evidence in the light most favorable to the
nonmoving party, draw all reasonable inferences in his favor, and discard all countervailing
evidence). In support of its motion for summary judgment, TDEC contends there is no genuine
issue of any material fact as to whether TDEC properly ordered the Respondent to close the subject
UST systems. Tenn. R. Civ. P. 54.01. See, Rye v. Women’s Care Center of Memphis, MPLLC, 477
S.W.3d 235 (Tenn. 2015).

TDEC correctly notes it is important in this case to make a distinction between UST site
owners and the owners or operators of USTs. Just because the Respondent in this case is an UST
site owner, it does not necessarily follow that the Respondent is also an “owner” or “operator” of
the tanks or UST systems. At relevant times, the record reflects that the owners and operators of

the subject UST systems were different from the owners of the subject UST site.® In fact, Mapco,

STDEC’s Statement of Undisputed Facts, {1-10.
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Inc., a tenant of the former record owner of the realty, Tri Star Investment Inc.,’” installed the
subject UST systems.?

There is no dispute that the Respondent acquired the subject UST site in 2018, two years

after the Respondent’s eventual tenant, Tawfik Mohsen (Mohsen), had operated at the UST site!”
and after Mohsen acquired the subject UST via a bill of sale.!' On April 25, 2024, the Division
issued an Order and Assessment (UST24-0021) against Mohsen as the owner and operator of the

UST, for specified non-compliance. Said order was duly served on Mohsen and became final.'

Significantly, TDEC’s instant motion for summary judgment relied in part on an affidavit from
Mohsen in which Mohsen admitted noncompliance with applicable rules,'® including the
following:

e Failure to perform periodic walkthrough inspections in accordance with Rule 0400-18-01-
.02(8)(a)."

"TDEC’s First Notice of Filing, Exhibit 6, Lease Agreement - Tri Star Investment Inc. to MAPCO Petroleum, Inc.
(August 27, 1984), See also, TDEC’s First Notice of Filing, Exhibit 7, Amendment to Lease Agreement - Tri Star
Investment Inc. to Williams Express, Inc.

8TDEC’s Statement of Undisputed Facts, §7-10.

STDEC’s Statement of Undisputed Facts, 8. TDEC’s First Notice of Filing, Exhibit 8, Book 1026 Page 1294 -
Warranty Deed - Tri Star Investment Inc. to Hussain Aldhahra (June 12, 2018). See, Respondent Hussain Aldhara’s
Response to Order and Assessment, page 1, 2.

OTDEC’s Statement of Undisputed Facts, §5. TDEC’s First Notice of Filing, Exhibits 4 and 10, Corporate
Documents for Tony Montana Mini Mart LLC.

UTDEC’s Statement of Undisputed Facts, 99. TDEC’s First Notice of Filing, Exhibit 2, Affidavit of Tawfik
Mohsen, 2.

2TDEC’s Statement of Undisputed Facts, Y15, 16, 17 and 22.
BTDEC’s Statement of Undisputed Facts, 915.

141t requires “owners and/or operators” to do walkthroughs. See, Tenn. Comp. R. & Regs. Ch. 0400-18-01-
.02(8)(a).
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e Failure to monitor spill prevention equipment, for UST systems no less frequently than
walkthrough inspections are conducted, or to test spill prevention equipment at least once
every three (3) years in accordance with Rule 0400-18-01-.02(3)(c)1."?

e Failure to inspect overfill prevention equipment at least once every three (3) years in
accordance with Rule 0400-18-01-.02(3)(c)2.'¢

o Failure to test electronic and mechanical components at least annually for proper operation
in accordance with Rule 0400-18-01-.04(1)(a)3(i)."”

e Failure to test line leak detectors annually in accordance with guidance provided by the
Division and manufacturer's instructions in accordance with Rule 0400-18-01-.04(4)(a). '*

e Failure to conduct annual line tightness test on pressurized underground piping in
accordance with Rule 0400-18-01-.04(2)(b)1(ii). '’

o Failure to ensure that cathodic protection system is tested every three years in accordance
with Rule 0400-18-01-.02(4)(c)2(i).>°

All the rules at issue in Order and Assessment (UST24-0021) established standards that apply

9921 99522

specifically to an “owner””" and “operator”~~ of the subject tanks.
In his response, the Respondent offered no evidence and made no specific citations to the
record to refute the admitted noncompliance. Further, as demonstrated by the undisputed facts in

the record, the Respondent was neither and “owner” or “operator” of record at relevant times that

3Tt requires “owners and/or operators” to perform testing designed to prevent spills. See, Tenn. Comp. R. & Regs.
Ch. 0400-18-01-.02(3)(c)1.

15t requires “owners and/or operators” to perform inspections designed to prevent overfills. See, Tenn. Comp. R. &
Regs. Ch. 0400-18-01-.02(3)(c)2.

171t requires “owners and/or operators” to provide a method, or combination of methods, of release detection. See,
Tenn. Comp. R. & Regs. Ch. 0400-18-01-.04(1)(a)3(1).

18]t requires “owners and/or operators” to provide a method of release detection that meets specified standards. See,
Tenn. Comp. R. & Regs. Ch. 0400-18-01-.04(4)(a).

It requires “owners and/or operators” to provide release detection for piping. See, Tenn. Comp. R. & Regs. Ch.
0400-18-01-.04(2)(b)1(ii).

201t requires “owners and/or operators” to adhere to standards in the operation and maintenance of corrosion
protection system. See, Tenn. Comp. R. & Regs. Ch. 0400-18-01-.02(4)(c)2(1).

21See, Tenn. Code Ann. § 68-215-103(10); Tenn. Comp. R. & Regs. Ch. 0400-18-01-.01(4).

2Tenn. Code Ann. § 68-215-103(9); Tenn. Comp. R. & Regs. Ch. 0400-18-01-.01(4).
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might require notice or service of Order and Assessment (UST24-0021). Although an owner of
record of the UST site where the subject UST systems are located, as previously stated, the record
reflects that the Respondent did not file a notification or otherwise register as an owner of the UST
systems prior to the issuance of the Order now being appealed.?* See, Tenn. Comp. R. & Regs.
Ch. 0400-18-01-.03(1)(g). Again, the Respondent’s defense rests solely on unsupported assertions
that the Respondent was entitled to formal notice or service of Order and Assessment (UST24-
0021). As previously stated, such a conclusion is unsupported by relevant facts, the plain language
of Tenn. Code Ann. §68-215-114(a)(1) and other relevant laws cited herein.

To construe the law to allow the Respondent to avoid responsibility under the
circumstances presented runs afoul of the stated purposes of the Act, as well as the plain language
of relevant statutes and applicable rules. Although Tenn. Comp. R. & Regs. Ch. 0400-18-01-
.03(1)(g) does not say that the act of reporting or filing the notification form itself is the change in
ownership, it is at least a mechanism by which the Division will be notified for regulatory purposes
of changes in ownership or other changes at the UST site. To hold otherwise would thrust upon
the Division an insurmountable task of constantly searching the public record and hunting down
site owners who may very well be outside of the state.

Based on the final Order and Assessment (UST24-0021), the undisputed facts reflect that

the Division red-tagged the subject UST facility and placed it on the delivery prohibition list on

BTDEC’s Statement of Undisputed Facts, 1923 and 24. Similarly, the record also reflects that the Respondent failed
to timely submit a proper notification form when site was red-tagged or when Tawfik Mohsen apparently terminated
his tenancy. Additionally, the Respondent did not file a notification form when new dispensers were installed and
removed upon Sunoco rebranding the UST site. Although prior notice to the UST site owner is not a prerequisite to
proper issuance of a valid administrative Order, these occurrences at least would have put the Respondent at least on
constructive notice that all was not well at the UST site had he been diligent.
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July 12, 2024 in accordance with Tenn. Code Ann. §68-215-106(c).?* Tenn. Code Ann. §68-215-
114(a)(1) provides as follows:
“The commissioner may issue an order to a responsible party to close the UST
system under its ownership or control or use the petroleum underground storage
tank fund to permanently close the UST system and seek cost recovery if the
commissioner determines...that the tank system has not been brought into
compliance within six (6) months of being prohibited from receiving petroleum
pursuant to § 68-215-106(c).” (Emphasis Supplied).
Based on the Commissioner’s statutory authority?> and delegation, on March 6, 2025, the
Division’s Director issued the subject Order and Assessment (UST25-0009) against Mohsen and
the Respondent requiring them both as responsible parties to permanently close the subject 40-
year-o0ld*® petroleum UST because the site remained out of operational compliance and remained
red tagged after almost 8 months.?’ There is no genuine dispute the Respondent was personally
served with a copy of the appealed Order and Assessment (UST25-0009)?® in accordance with
Tenn. Code Ann. § 68-215-114(b).
Conclusion
Based on the foregoing, TDEC is entitled to a judgment as a matter of law. Tenn. R. Civ. P.
54.04. TDEC acted within its statutory authority when it issued the permanent closure Order and

Assessment (UST25-0009). See, Tenn. Code Ann. § 68-215-114(a). TDEC’s Order and

Assessment (UST25-0009) is affirmed in its entirety. Upon this Order becoming final, the

24TDEC’s Statement of Undisputed Facts, q18.
ZTenn. Code Ann. §§ 68-215-114; and 68-215-121.

2TDEC’s Statement of Undisputed Facts, 1. TDEC’s First Notice of Filing, Exhibit 1, Affidavit of Travis Treece,
992 and 9 (Exhibits B-1 and F).

Z'TDEC’s Statement of Undisputed Facts, 18.

BTDEC’s First Notice of Filing, Exhibit 13, Affidavit from John J. Giles of Professional Process Service Inc.
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Respondent shall be required to permanently close the subject UST system, Accordingly, the
Respondent’s statutory appeal is DISMISSED with prejudice.
It is so ORDERED.

This INITIAL ORDER is entered and effective on this 10th day of November, 2025.

el 3 afr

Michael Begley

Administrative Judge
Administrative Procedures Division
Office of the Secretary of State

Filed in the Administrative Procedures Division, Office of the Secretary of State, on this

the 10thday of _November | 2025.
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APPROVED FOR ENTRY:

TENNESSEE DEPARTMENT OF ENVIRONMENT & CONSERVATION

By: George S. Bell, III (BPR No. 19051)
Senior Associate Counsel

Department of Environment & Conservation
500 James Robertson Parkway, 5" Floor
Nashville, Tennessee 37243

615-741-3842

George.Bell@tn.gov

CERTIFICATE OF SERVICE

I certify that a true and exact copy of the foregoing was sent via U.S. Mail postage pre-paid
to the following attorneys, parties at the addresses indicated:

William H. Shackelford, Jr. Esq.

2273 North Highland Avenue, Suite B
Jackson, TN 38305

E-Mail: hank@hanklaw.net

this the 27" day of October, 2025. W

George S. Bell, I11, Esq. BPR # 19,051)
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IN THE MATTER OF: APD CASE No. 04.44-252514J
TENNESSEE DEPARTMENT OF ENVIRONMENT AND
CONSERVATION V. HUSSAIN ALDHAHRA

NOTICE OF APPEAL PROCEDURES

REVIEW OF INITIAL ORDER
The Administrative Judge’s decision in your case BEFORE THE TENNESSEE BOARD OF
UNDERGROUND STORAGE TANKS AND SOLID WASTE DISPOSAL CONTROL (the Board),
called an Initial Order, was entered on November 10, 2025. The Initial Order is not a Final Order but shall
become a Final Order unless:

1. A Party Files a Petition for Reconsideration of the Initial Order: You may ask the Administrative Judge to
reconsider the decision by filing a Petition for Reconsideration with the Administrative Procedures Division
(APD). A Petition for Reconsideration should include your name and the above APD case number and should
state the specific reasons why you think the decision is incorrect. APD must receive your written Petition no
later than 15 days after entry of the Initial Order, which is no later than November 25, 2025. A new 30 day
period for the filing of an appeal to the Board (as set forth in paragraph (2), below) starts to run from the entry
date of an order ruling of a Petition for Reconsideration, or from the twentieth day after filing of the Petition if
no order is issued. Filing instructions are included at the end of the document.!

The Administrative Judge has 20 days from receipt of your Petition to grant, deny, or take no action on your
Petition for Reconsideration. If the Petition is granted, you will be notified about further proceedings, and the
timeline for appealing (as discussed in paragraph (2), below) will be adjusted. If no action is taken within 20
days, the Petition is deemed denied. As discussed below, if the Petition is denied you may file an appeal, which
must be received by APD no later than 30 days after the date of denial of the Petition. See TENN. CODE ANN.
§§ 4-5-317 and 4-5-322.

2. A Party Files an Appeal of the Initial Order and/or Other Earlier Orders: You may appeal the decision,
together with any earlier order issued by the Administrative Judge you specifically choose to appeal, to the
Board, by filing an Appeal of the Initial Order with APD. An Appeal of the Initial Order should include your
name and the above APD case number and state that you want to appeal the decision to the Board, specifying
any earlier order(s) issued by the Administrative Judge that you also want to appeal, along with the specific
reasons for your appeal. APD must receive your written Appeal no later than 30 days after the entry of the
Initial Order, which is no later than December 10, 2025.2 The filing of a Petition for Reconsideration is not
required before appealing. See TENN. CODE ANN. § 4-5-317.

3. The Board Decides to Review the Initial Order: In addition, the Board may give written notice of its intent
to review the Initial Order within the longer of 30 days or 7 days after the first board meeting to occur after
entry of the Initial Order. No later than 7 days after the entry of an Initial Order, TDEC shall file, and serve, a
Notice of Filing containing the date of the next Board meeting. No later than 7 days after the next Board
Meeting, TDEC shall file, and serve, a Notice of Filing setting forth what action, if any, the Board took with
respect to the Initial Order.

I'See TENN. CODE ANN. §§ 68-201-108 (Air Pollution Control Board); 68-211-113, 68-212-113, 68-212-215, 68-215-115, 68-215-119
(Underground Storage Tanks and Solid Waste Disposal Control Board); TENN. CODE ANN. §§ 60-1-401, 69-3-110, 68-221-714 (Board of
Water Quality, Oil & Gas).

2 The deadline to file an appeal of the initial order (15 versus 30 days) in cases brought under the Tennessee Water Quality Control Act of
1977, TENN. CODE ANN. § 69-3-101, et seq., is an issue currently under review in a case before the Tennessee Supreme Court. Jamesway
Construction, Inc. v. David Salyers, P.E., No. M2023-01704-SC-R11-CV.
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IN THE MATTER OF: APD CASE No. 04.44-252514J
TENNESSEE DEPARTMENT OF ENVIRONMENT AND
CONSERVATION V. HUSSAIN ALDHAHRA

NOTICE OF APPEAL PROCEDURES

If either of the actions set forth in paragraphs (2) or (3) above occurs prior to the Initial Order becoming a Final
Order, there is no Final Order until the Board renders a Final Order affirming, modifying, remanding, or vacating
the administrative judge’s Initial Order.

If none of the actions in paragraphs (1), (2), or (3) above are taken, then the Initial Order will become a Final
Order. In that event, YOU WILL NOT RECEIVE FURTHER NOTICE OF THE INITIAL ORDER
BECOMING A FINAL ORDER.

STAY
In addition, you may file a Petition asking the Administrative Judge for a stay that will delay the effectiveness
of the Initial Order. A Petition for a stay must be received by APD within 7 days of the date of entry of the Initial
Order, which is no later than November 17, 2025. See TENN. CODE ANN. § 4-5-316. A reviewing court also
may order a stay of the Final Order upon appropriate terms. See TENN. CODE ANN. §§ 4-5-322 and 4-5-317.

REVIEW OF A FINAL ORDER
When an Initial Order becomes a Final Order, a person who is aggrieved by a Final Order in a contested case
may seek judicial review of the Final Order by filing a Petition for Review “in the Chancery Court nearest to the
place of residence of the person contesting the agency action or alternatively, at the person’s discretion, in the
chancery court nearest to the place where the cause of action arose, or in the Chancery Court of Davidson
County,” within 60 days of the date the Initial Order becomes a Final Order. See TENN. CODE ANN. § 4-5-322.
The filing of a Petition for Reconsideration is not required before appealing. See TENN. CODE ANN. § 4-5-317.

FILING
Documents should be filed with the Administrative Procedures Division by email or fax:

Email: APD.filings@tnsos.gov

Fax: 615-741-4472
In the event you do not have access to email or fax, you may mail or deliver documents to:

Secretary of State
Administrative Procedures Division
William R. Snodgrass Tower
312 Rosa L. Parks Avenue
Nashville, TN 37243-1102
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