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Place substance of rules and other info here. Please be sure to include a detailed explanation of the changes 
being made to the listed rule(s). Statutory authority must be given for each rule change. For information on 
formatting rules go to https://sos.tn.gov/publications/services/rulemaking-guidelines. 
 

Chapter 0400-11-01 
Solid Waste Processing and Disposal 

 
Amendments 

 
Rule 0400-11-01-.01 Solid Waste Disposal Control System: General is amended by a new paragraph (7) following 
the current paragraph (6) to read as follows: 
 
(7) Conditional Exemptions. 
 

Soil that meets the criteria of Category 1 or Category 2 soil established in paragraph (2) of Rule 0400-15-
04-.01 and that is used outside the area of contamination, as defined at subparagraph (1)(e) of Rule 0400-
15-01-.02, from which the soil was removed and is used in compliance with all requirements of Rule 0400-
15-04-.01 is not subject to regulation under this chapter.  
 

Authority: T.C.A. §§ 68-211-101 et seq., and 4-5-201 et seq. 
 
 
  

https://sos.tn.gov/publications/services/rulemaking-guidelines
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Chapter 0400-15-04 
Use of Soil Containing a Hazardous Substance 

 
New Rules 

 
Table of Contents 

 
0400-15-04-.01 Uses of Soil Containing a Hazardous Substance Excavated from VOAP Sites 
 
0400-15-04-.01 Uses of Soil Containing a Hazardous Substance Excavated from VOAP Sites. 
 
(1) Purpose, applicability, and definitions. 
 

(a) The purpose of this rule is to minimize the risks to public health, safety, and the environment when 
soil categorized as Category 2 soil in accordance with subparagraph (2)(b) of this rule is or has 
been excavated, at sites participating in the Brownfields Projects Voluntary Cleanup Oversight and 
Assistance Program (VOAP), and used outside the area of contamination from which the soil was 
removed in compliance with this rule.  

 
(b) Unless otherwise defined in this subparagraph, the definitions found in Rule 0400-15-01-.02 shall 

apply when those terms are used in this chapter. In addition, when used in this chapter, the 
following terms have the meanings given below: 

 
1. “Contractor” means any person, other than the soil generator or the recipient of the soil for 

use, who takes possession of the soil or takes responsibility for the management of the soil 
for use that is subject to this rule. 

 
2. “Recipient” means the person(s) responsible for implementing the soil use plan at the 

receiving site. 
 
3. “Soil” means unconsolidated earth material composing the superficial geologic strata 

(material overlying bedrock), consisting of clay, silt, sand, or gravel size particles as 
classified by the U.S. Natural Resources Conservation Service, or a mixture of such 
materials with vegetative matter (e.g., leaves, limbs, roots), construction or demolition 
debris (e.g., pieces of brick, concrete, wood, glass, metal), or other materials that is made 
up predominately of soil by volume based on visual inspection. 

 
4. “Soil generator” means the person(s) responsible for soil being excavated for removal and 

used outside the area of contamination from which the soil was removed. 
 
(c) Unless subparagraph (d) of this paragraph provides otherwise, this rule applies to soil that contains, 

or that may reasonably be anticipated to contain, a hazardous substance or substances and that 
is used outside the area of contamination from which the soil was removed. Soil from a property 
may reasonably be anticipated to contain a hazardous substance or substances if historic land use, 
previous spills or releases, analytical test results, professional judgment, a recognized 
environmental condition (consistent with a Phase 1 Environmental Site Assessment), or other 
reliable information suggests a hazardous substance or substances may be present. 

 
(d) This rule does not apply to soil: 
 

1. Used within the area of contamination, as approved by the Commissioner; 
 

2. That is determined and documented by a registered professional engineer, registered 
professional geologist, environmental professional, or the Commissioner to be undisturbed 
and uncontaminated native soil prior to excavation. 

 
(e) Use of soil outside the area of contamination from which the soil was removed is prohibited if the 

soil contains: 
 

1. Polychlorinated biphenyls (PCBs) or PCB waste subject to regulation under the Toxic 
Substances Control Act, 15 U.S.C. §§ 2601-2697, and 40 C.F.R. part 761; or 
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2.  A hazardous waste as defined by subparagraph (1)(c) of Rule 0400-12-01-.02 and that is 

subject to regulation under Chapter 0400-12-01, including waste subject to a conditional 
exemption. 

 
(2) Soil categorization. 
 

For the purposes of this rule, soil is categorized in accordance with the criteria of this paragraph: 
 
(a) “Category 1 soil” is soil that is reasonably believed by a registered professional engineer, licensed 

professional geologist, or the Commissioner to contain a hazardous substance or substances, in 
concentrations:  

 
1. Equal to or below natural background; or  
 
2. (i) Below a Target Cancer Risk (TR)=1E-06 and Target Hazard Quotient (THQ)=0.1, 

which may be determined by reference to the applicable EPA Regional Screening 
Level (RSL) Residential Soil Table, or other scientifically-defensible value 
approved by the Commissioner; and  

 
(ii) Below a soil to groundwater transfer value based on a dilution attenuation factor 

of one for chemicals included in the General Use Ground Water criteria established 
in paragraph (2) of Rule 0400-40-03-.08. This value may be determined by 
reference to the EPA RSL Resident Soil to Groundwater Tables based on the 
maximum containment level, or by applying another scientifically-defensible 
method approved by the Commissioner. However: 

 
(I) A dilution attenuation factor of 20 may be used if the soil to be used will 

cover less than 0.5 acres and the soil is not being placed directly on 
fractured bedrock or karst; or 

 
(II) A Toxicity Characteristic Leaching Procedure or Synthetic Precipitation 

Leaching Procedure may be used to determine if the soil has potential to 
leach to groundwater. 

 
(b) “Category 2 soil” is soil that:  

 
1. Contains a hazardous substance, but does not meet the criteria established in 

subparagraph (a) of this paragraph for Category 1 soil; or  
 

2. Contains volatile organic compounds, regardless of the criteria established in part (a)2 of 
this paragraph. 

 
(3) Soil characterization.  
 

(a) Category 2 soil intended to be used outside the area of contamination from which the soil was 
removed must be characterized in accordance with subparagraph (b) of this paragraph. 
 

(b) Testing Requirements. 
 

1. Soil required by subparagraph (a) of this paragraph to be characterized must be sampled 
in accordance with part 2 of this subparagraph and analyzed in accordance with part 3 of 
this subparagraph. 

 
2. Soil Characterization Plan Requirements.  

 
(i) Except as allowed by subpart (iii) of this part, a soil characterization plan must be 

developed for the Commissioner’s prior approval in accordance with this subpart, 
unless comparable information acceptable to the Commissioner is already 
available: 
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(I) The soil characterization plan must: 
 

I. Use statistical analysis, if applicable, to generate a statistically 
based representative concentration;  

 
II. Contain at least 10 samples if statistical analysis using parametric 

upper limits (95% upper confidence limits) are used; if the plan 
contains fewer than 10 samples, then the highest concentration 
shall be used to determine potential risk;  

 
III. Include, but not be limited to, an evaluation of the concentrations 

of contaminants, the physical and chemical nature of the 
contaminants, and the lateral and vertical distribution of 
contaminants in the soil; and 

 
IV. Describe the soil sampling collection procedure and handling prior 

to analytical laboratory testing, container and preservation 
information, field equipment information, decontamination 
procedures, and field screening techniques. 

 
(II) At a minimum, the soil must be sampled as specified herein:  

 

Volume of Soil subject to the rule 
(Cubic Yards) 

Number of Representative 
Samples for Laboratory Analysis 

0 – 60 4 

60 – 240 8 

240 – 480 12 

480 – 720 16 

One additional sample shall be submitted for laboratory analysis 
for each additional 120 cubic yards of soil subject to this rule. 

 
(ii) Samples must be representative of the soil that is intended for use and may include 

stockpile sampling and in situ sampling in accordance with items (I) and (II) of this 
subpart: 

 
(I) Stockpile samples may be used to characterize soil. If compositing of 

samples is conducted and grid sampling is used, each sample must be 
comprised of a minimum of four subsamples collected randomly from 
within the stockpile. Compositing of stockpile samples is prohibited for 
volatile parameters. Stockpiles may be reconfigured to allow for adequate 
characterization. 

 
(II) If in situ sampling is used, it must be performed using a grid that includes 

both the horizontal and vertical extent of the volume of soil subject to this 
rule. Samples collected vertically must ensure collection of differing soil 
types or physical characteristics. 

 
(iii) A workplan proposing Incremental Sampling Methodology may also be submitted 

for review and approval by the Commissioner on a project-by-project basis. 
 

3. Sample Analysis. 
 

(i) Laboratory analysis must be in accordance with the EPA RCRA Manual, SW-846, 
Test Methods for Evaluating Solid Waste, Physical/Chemical Methods, Office of 
Solid Waste and Emergency Response (Third Edition, revised per the May 2020 
Status Table).  

 
(ii) Samples must be analyzed for constituents that any due diligence evaluation of 

the historical use of the property identifies as potential contaminants. Unless the 
Commissioner specifically determines otherwise, all samples must be analyzed for 
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the metals listed in Table 1 in subparagraph (3)(e) of Rule 0400-12-01-.02 and the 
analytes of SW-846 methods, 8260D Volatile organic compounds by Gas 
Chromatography/Mass Spectrometry If metals are identified as a contaminant of 
potential concern, at a minimum, antimony, beryllium, copper, nickel, thallium, and 
zinc shall be included in the analysis. 

 
(4) Category 1 Soil. 
 

The soil generator at VOAP sites and the recipient of Category 1 soil may use that soil outside the area of 
contamination from which the soil was removed without meeting any additional requirements of this rule. 

 
(5) Category 2 Soil. 
 

(a) Category 2 soil may be used outside the area of contamination from which the soil was removed 
provided that:  

 
1. (i) The generating site and receiving site are both enrolled in the Brownfield Projects 

Voluntary Cleanup Oversight and Assistance Program (VOAP), in accordance with 
T.C.A. § 68-212-224; or 

 
(ii) The generating site is enrolled in the VOAP, in accordance with T.C.A. § 68-212-

224, and the receiving site is determined by the Commissioner to be a suitable 
location for the beneficial use of the soil in a manner that is not detrimental to public 
health, safety, or the environment, and is a project that meets a greater public need 
and where the soil is encapsulated after placement. Examples include, but are not 
limited to, an airport runway, public utility, public works, or roadway fill. 

 
2. The Commissioner finds in writing that the proposed use of the soil will not adversely 

impact public health, safety, and the environment and approves the use of the soil at the 
receiving site; and  

 
3. All of the following requirements are met:  

 
(i) The soil generator and the recipient of the soil send a written acknowledgment to 

the Commissioner that liability protection will not be granted by the Commissioner 
for the Category 2 soils; 

 
(ii) The soil generator:  
 

(I) Develops a complete soil use plan in accordance with subparagraph (b) 
of this paragraph; 

 
(II) Submits the soil use plan to the Commissioner for approval in accordance 

with subparagraph (c) of this paragraph; and 
 
(III) Complies with subparagraph (g) of this paragraph if the soil use plan 

requires modification; and 
 

(iii) The soil generator, contractor, and the recipient of the Category 2 soil comply with: 
 

(I) The soil use plan completed in accordance with subparagraph (b) of this 
paragraph and with any modifications to the soil use plan made in 
accordance with subparagraph (g) of this paragraph; and  

 
(II) The additional management requirements of subparagraph (e) of this 

paragraph; and  
 

(iv) The sampling conducted in accordance with paragraph (3) of this rule, or any other 
sampling conducted in accordance with approved methods, does not document 
the presence of PCBs or hazardous waste as defined by subparagraph (1)(c) of 
Rule 0400-12-01-.02 that is subject to regulation under Chapter 0400-12-01. 
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(b) The soil generator proposing to have the Category 2 soil used outside the area of contamination 

from which the soil was removed must prepare a complete soil use plan containing the following 
information: 
 
1. The name, address, and phone number of the soil generator and, if the soil generator is a 

business or governmental entity, the name, address, and phone number of a responsible 
official; 

 
2. The name, address, and phone number of the contractor or contractors, as applicable; 
 
3. A description of the soil proposed for use including:  
 

(i) The manner in which it was or will be generated;  
 
(ii) The quantity generated or an estimate of the quantity to be generated;  
 
(iii) An estimate of the quantity of soil to be used off site; 
 
(iv) The proposed off-site use intended for the soil, and  
 
(v) The proposed disposition of any remaining quantities of soil not planned for off-

site use; 
 
4. A certification that the soil is not prohibited from use by subparagraph (1)(d) of this rule; 
 
5. The results of the characterization of the soil performed in accordance with paragraph (3) 

of this rule;  
 
6. A description of how the soil will be processed prior to use outside the area of 

contamination from which the soil was removed, if applicable, and how it will be transported 
to prevent:  

 
(i) Any adverse impact to public health, safety, and the environment; 
 
(ii) The creation of objectionable odors, dust, unsightliness, fire, or other nuisance 

conditions; and 
 
(iii) Releases of any hazardous substance from the soil into the environment; 

 
7. If the soil is to be stored outside the area of contamination from which the soil was removed 

prior to use: 
 

(i) The physical address of each area where the soil will be stored;  
 
(ii) For each location, an estimate of quantity of soil to be stored and the maximum 

length of time, not to exceed one year, it will be stored before use by the recipient; 
 
(iii) A description of how the soil will be managed during storage to prevent:  

 
(I) Any adverse impact to public health, safety, and the environment, 

including but not limited to the release of soil to waters of the state; 
 
(II) The creation of objectionable odors, dust, unsightliness, fire, or other 

nuisance conditions;  
 
(III) Releases of any hazardous substance from the soil into the environment; 

and  
 
(IV) The soil being stored or stockpiled in manner that prevents additional 

contamination; and  
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(iv) A description of how the soil will be managed in compliance with applicable erosion 

prevention and sediment control regulations; 
 
8. A demonstration that the use of the soil will not adversely impact public health, safety, and 

the environment, including but not limited to:  
 

(i) The intended destination of the soil and the destination’s current or anticipated 
land use; 

 
(ii) Any potential releases of any hazardous substances from the soil into the 

surrounding environment; 
 
(iii) The potential for the soil to adversely impact groundwater or other waters of the 

state at the receiving site;  
 
(iv) If the soil contains a hazardous substance or substances that may volatilize, the 

potential for the soil to cause a vapor intrusion hazard; and 
 
(v) The creation of objectionable odors, dust, unsightliness, fire, or other nuisance 

conditions; 
 

9. A description of any engineering controls and land use restrictions at the receiving site or 
that will be in place at the receiving site. If the controls or restrictions are not in place yet, 
then the timeline for their placement; 
 

10. A description of where the soil will be placed at the receiving site or sites including 
coordinates; 

 
11. A description of how the soil will be managed in compliance with applicable erosion 

prevention and sediment control regulations during placement and any planned 
construction activity at the receiving site; 
 

12. The method to be used for keeping records to accurately report actual quantities of soil 
used in the project at the receiving site; 

 
13. A schedule proposing the project initiation, major steps, and completion dates; and  
 
14. Any documentation requested by the Commissioner that supports the determinations 

made, the information submitted in the plan or any proposed revision to the plan, or any 
other relevant information requested by the Commissioner.  

 
(c) Submission of the soil use plan for Category 2 soil. 
 

1. The soil generator must submit to the Commissioner for approval a complete soil use plan 
and any other information needed to demonstrate that the use of the soil complies with this 
rule prior to the soil being used outside the area of contamination from which the soil was 
removed. 

 
2. However, Category 2 soil may be taken outside the area of contamination from which the 

soil was removed and stored before a suitable destination site is identified provided the soil 
generator first submits to the Commissioner for approval the soil use plan required by 
subparagraph (b) of this paragraph containing: 

 
(i) The information required by parts (b)1 through 7, 12, 13, and 14 of this paragraph 

prior to the soil being removed from the area of contamination for storage; and 
 
(ii) The information required by parts (b)8 through 11, and 14 of this paragraph prior 

to the soil being removed from storage to the receiving site.  
 

(d) Upon completing review of the information submitted, the Commissioner will notify the applicant in 
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writing that: 
 
1. The use of the Category 2 soil has been approved and include any additional conditions 

the Commissioner deems necessary to prevent adverse impacts to public health, safety, 
and the environment; or  
 

2. The use of the Category 2 soil has been denied upon a finding that the proposed use would 
result in unacceptable adverse impacts to public health, safety, or the environment. 

 
(e) Upon receiving the Commissioner’s approval: 
 

1. The soil generator and contractor must:  
 

(i) Comply with the approved soil use plan and any modifications to the soil use plan 
approved in accordance with subparagraph (g) of this paragraph;  

 
(ii) Manage the Category 2 soil until the time it is used, including any storage, 

transportation, or processing, consistent with the current soil use plan and with all 
other applicable federal, state, and local laws, ordinances, rules, and regulations; 
and 

 
(iii) Provide the soil use plan and any modifications to the soil use plan to the recipient 

of the Category 2 soil prior to the recipient receiving the soil. 
 

2.  The recipient of the Category 2 soil must:  
 

(i) Use the soil consistent with the approved soil use plan, any approved modifications 
to the soil use plan, and with any appropriate and applicable engineering 
standards, commercial standards, and agricultural or horticultural practices; and  

 
(ii) Use the soil in compliance with all applicable federal, state, and local laws, 

ordinances, rules, and regulations. 
 
(f) The Commissioner may require that a notice of land use restrictions be recorded in accordance 

with T.C.A. § 68-212-225 on the deed to the receiving site where the Category 2 soil is used.  
 
(g) Modification of the soil use plan for Category 2 soil requested by the soil generator, contractor, or 

recipient, with the written consent of the soil generator, may be made at any time, provided the 
modified plan continues to demonstrate compliance with the requirements of subparagraph (b) of 
this paragraph and is submitted in accordance with subparagraph (c) of this paragraph. The soil 
use plan is not considered modified until it is approved by the Commissioner in writing. 
 

(h) The Commissioner may modify or revoke a Category 2 soil use approval if the Commissioner 
determines that: 

 
1. The soil use plan and any other information submitted at the Commissioner’s request 

contained material misrepresentations or false statements; 
 
2. The Category 2 soil has been stored for more than length of time specified in the soil use 

plan approved by the Commissioner; 
 
3. The Category 2 soil has not been managed or used as approved by the Commissioner; or  
 
4. Based on new information or changed conditions, the Commissioner determines that the 

use of the Category 2 soil has a reasonable potential to cause an adverse impact to public 
health, safety, welfare, or the environment. 

 
(6) If the Commissioner determines that the soil subject to this rule was used in a manner that does not meet 

all the requirements of this rule, then pursuant to T.C.A. §§ 68-212-213 and 68-212-215, the Commissioner 
may assess civil penalties and require corrective action. In addition, failure to comply with the conditions of 
this rule will subject Category 2 soil to the applicable requirements of Chapter 0400-11-01. 



SS-7039 (February 2025) 10 RDA 1693 

 
(7) The Commissioner is authorized to recover the Department’s oversight costs associated with implementing 

this rule. 
 
Authority: T.C.A. §§ 68-212-201 et seq. and 4-5-201 et seq. 
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* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows: 
 

Board Member Aye No Abstain Absent Signature  
(if required) 

Daphne Berry 
(Petroleum Business with at least 15 Underground 
Storage Tanks) 
 

     

Stacey Cothran 
(Solid/Hazardous Waste Management Industry) 
 

 
 

    

Will Dean 
(Single Facility with less than 5 Underground Storage 
Tanks) 
 

     

Pat Flood, P.E.  
(Commissioner's Designee, Dept. of Environment and 
Conservation) 
 

 
 
 
 

    

Doug Giles, Jr. 
(Working in a field related to Agriculture) 
 

 
 

    

Dr. George Hyfantis, Jr. 
(Institution of Higher Learning) 
 

 
 

   
 

 

Jared L. Lynn 
(Manufacturing experienced with Solid/Hazardous Waste) 
 

 
 

 
 

   

Jeff McCormick 
(Municipal Government) 
 

 
 

   
 

 

William “Will” E. Ownby, Jr. 
(Manufacturing experienced with Underground Storage 
Tanks/Hazardous Materials) 
 

 
 

    

Steve Perry 
(Petroleum Management Business) 
 

 
 

   
 

 

The Honorable Bob Rial 
(County Government) 
 

 
 

   
 

 

Vacant 
(Environmental Interests) 
 

     

Jimmy West  
(Commissioner's Designee, Dept. of Economic and 
Community Development) 
 

 
 

    

Mark Williams 
(Small Generator of Solid/Hazardous Materials 
representing Automotive Interests) 
 

 
 

    

 
I certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted 
by the _________________ (board/commission/other authority) on _______________ (mm/dd/yyyy), and is in 
compliance with the provisions of T.C.A. § 4-5-222. 
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I further certify the following:  
 
Notice of Rulemaking Hearing filed with the Department of State on: 09/08/2023 

Rulemaking Hearing(s) Conducted on: (add more dates). 11/16/2023 

 

Date:  

Signature:  

Name of Officer:  

Title of Officer:   

 
 

 
Agency/Board/Commission: Underground Storage Tanks and Solid Waste Disposal Control Board 

 
Rule Chapter Number(s):  0400-11-01 and 0400-15-04 

 
All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the 
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures 
Act, Tennessee Code Annotated, Title 4, Chapter 5.  
 

  
______________________________  

 Jonathan Skrmetti 
Attorney General and Reporter 

  
 ______________________________ 
 Date 

 
Department of State Use Only 
 

Filed with the Department of State on:  

Effective on:   

 
 

_________________________________ 
Tre Hargett 

Secretary of State 
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Public Hearing Comments 
 
Three sets of comments were received for this rulemaking. As detailed below, these comments have resulted in 
substantial improvements in the final rule. 
 
1. Comment: Paragraph (7) of Rule 0400-11-01-.01 should be amended by deleting the words “off the site of 

excavation” and substituting instead the words “outside the area of contamination from which the 
soil was removed”. As seems obviously appropriate and more consistent with the intent of both 
Chapters 0400-11-01 and 0400-15-04, this will extend the requirements of paragraph (2) of Rule 
0400-15-04-.01 to all properties where the soils will be used that are outside the area of 
contamination from which the soils were removed. 

 
 Response: The Board agrees and has revised paragraph (7) of Rule 0400-11-01-.01 to read: “Soil that meets 

the criteria of Category 1 or Category 2 soil established in paragraph (2) of Rule 0400-15-04-.01 
and that is used outside the area of contamination, as defined at subparagraph (1)(e) of Rule 0400-
15-01-.02, from which the soil was removed and is used in compliance with all requirements of 
Rule 0400-15-04-.01 is not subject to regulation under this chapter.” 

 
2. Comment: In paragraph (1) of Rule 0400-15-04-.01, subparagraph (e) with its critical definitions should be 

moved to the subparagraph (b) position.  
 
 Response: The Board agrees, and has moved the definitions from subparagraph (1)(e) of Rule 0400-15-04-

.01 to subparagraph (1)(b) of Rule 0400-15-04-.01. The other subparagraphs in the paragraph have 
been renumbered accordingly. 

 
3. Comment: Subparagraph (1)(c) of Rule 0400-15-04-.01 applies to “soil that contains, or that may reasonably 

be anticipated to contain, a hazardous substance.” There should be an explanation as to what gives 
rise to what is meant by “reasonably be anticipated to contain,” otherwise this is far too broad and 
open to interpretation. As written, this rule requires the owner/operator/developer to prove soil is 
uncontaminated without a defined driver to anticipate contamination. The rule needs to supply 
guardrails that include things such as: a significant industrial history for a property, existing 
evidence of contamination through analytical sampling results, a Recognized Environmental 
Condition identified during a Phase I ESA, etc. Without further definition, the rule implies all soil 
being used off-site could be subject to the rule at great, and potentially unnecessary, cost to the 
owner/operator/developer. Furthermore, without such guardrails to define “reasonably anticipated,” 
the rule exceeds the statutory authority of the Department for requiring regulated parties to take an 
action. 

 
 Response: The Board intends for this chapter to give environmental professionals latitude to use their 

professional judgment. Paragraph (1) of Rule 0400-15-04-.01 has been revised to make it clear 
that the rule applies only to soil excavated, at sites participating in the Brownfields Projects 
Voluntary Cleanup Oversight and Assistance Program (VOAP) and used outside the area of 
contamination from which the soil was removed. These sites would likely not be in the VOAP if an 
environmental professional did not have reason to believe that the soil contained concentrations of 
a hazardous substance or hazardous substances within an area of contamination. An explanation 
has been added to subparagraph (1)(c) of Rule 0400-15-04-.01 to illustrate how an environmental 
professional would have reason to anticipate the presence the hazardous substances in the target 
soil.  

 
4. Comment: A commenter suggested adding two new subparagraphs to paragraph (1) of Rule 0400-15-04-.01 

and provided suggested the following language: 
 

(c) All soil in this state is presumed to be uncontaminated and immediately available for use 
as soil except for: 
1. A body of soil which is known to be a contaminated soil because (1) it is known to 

have been in direct contact with a released hazardous substance (e.g., from a spill 
or leak) and/or (2) there is available sampling and analysis data demonstrating the 
presence of hazardous substances in the soil at concentrations that make it a 
contaminated soil. Unless excluded pursuant to subparagraph (e) of this 
paragraph, such soils cannot be used as soil on-site or off-site except as may be 
approved by the Commissioner pursuant to this Rule Chapter. 
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2. A body of soil for which there exists one or more of the reasons set forth in the 
subparts below to suspect it (or parts thereof) may be contaminated. Such soil 
must be characterized as described in paragraph (2) of this rule to determine if it 
is contaminated soil and may not be used as soil before such determination is 
made. If such body of soil is determined not to be contaminated soil, then it may 
immediately and freely be used as soil. If such body of soil is determined to be 
contaminated soil, then it may be used as soil only as specified in this rule. 
(i) Information indicating that the soil body (or portions thereof), or the area 

in which the soil body resides, is or may be contaminated is contained in 
documentation addressing past or ongoing releases of hazardous 
substances at or impacting the property, or the potential for such releases 
to occur or have occurred, to include but not necessarily be limited to, the 
following: 
(I) Reports of Phase I, Phase II and other Environmental Site 

Assessments; 
(II) Environmental compliance audit reports 
(III) Permits (current or past) for on-site solid waste or hazardous 

waste disposal, wastewater discharge, and/or underground 
injection; 

(IV) Registrations (current or past) for underground storage tanks, 
aboveground storage tanks, or underground injection systems 
(including dry wells, floor drains, and non-residential septic tank 
and field line systems); 

(V) Safety plans, preparedness and prevention plans, oil spill 
prevention, countermeasure, and control (SPCC) plans, 
stormwater pollution prevention plans (SWPPPs); 

(VI) Reports of any closure of a waste disposal unit, underground or 
aboveground storage tank, wastewater treatment unit, injection 
well, or chemical or petroleum storage area; 

(VII) Reports of any other investigation and/or remediation of 
environmental contamination at the site; 

(VIII) Historical hazardous waste generator annual reports; and 
(IX) Notices or other correspondence from any government agency 

relating to past or current violations of environmental laws with 
respect to the property or relating to environmental liens 
encumbering the property; 

(ii) Personal knowledge of the current owner or past owners of the property 
on which the body of soil resides, or that of current or past operators or 
tenants of the property, indicating that the body of soil (or parts thereof), 
or the area in which the soil body resides, is or is likely to be contaminated 
by past or ongoing releases of hazardous substances at the property, or 
such releases on adjacent properties that may have migrated onto the 
subject property via wind, storm water, or ground water; 

(iii) Obvious indicators of actual or potential contamination, such as petroleum 
or unusual chemical odors emanating from the soil or the visible presence 
in the body of soil, or on the soil surface overlying the body of soil, of 
unnatural staining or non-soil materials, such as pieces of 
construction/demolition debris (e.g., brick, concrete, limestone gravel, 
asphalt pavement, lumber, drywall, roofing shingles, rebar and other 
structural metal), containers (e.g., drums) or tanks or parts thereof, or 
other wastes, or deposits of materials of different textures or colors (e.g., 
ashes, dusts, sludges, or other wastes); 

(iv) The current or known historical presence of the following likely sources of 
hazardous substance releases at or in close proximity to the location of 
the soil body: 
(I) Outdoor underground and aboveground storage tanks and 

associated piping systems used to store and transfer hazardous 
substances, unless such tanks/systems have always been 
secondarily contained; 
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(II) Outdoor areas where containers holding hazardous substances 
were stored and handled, unless such areas have always been 
secondarily contained; 

(III) Outdoor areas where waste materials were burned; 
(IV) Outdoor baghouses utilized for capturing dusts containing 

hazardous substances; 
(V) Sumps utilized to collect spilled materials containing hazardous 

substances; 
(VI) Floor drain discharges to the ground surface or to ditches, dry 

wells, or field line systems from indoor areas where hazardous 
substances were manufactured, stored, or used; 

(VII) Outdoor areas where wastes containing hazardous substances, 
or chemical products not intended for such use, were used to 
control unwanted vegetation or dust; 

(VIII) Areas where waste materials were disposed (including use as fill 
material).  

(d) If any of the obvious indicators of actual or potential contamination described in part (c)2(iii) 
of this paragraph are encountered during excavation of a soil body previously presumed to 
be uncontaminated or characterized as uncontaminated, then use of any portions of the 
soil body that exhibit such indicators must immediately be halted until such soil has been 
characterized as described in paragraph (2) of this Rule. Such soil may be excavated and 
stockpiled on-site pending its characterization. 

(e) The following soils are exempt from all provisions of this Rule: 
1. Soil that contains polychlorinated biphenyls (PCBs) or PCB waste subject to 

regulation under the Toxic Substances Control Act, 15 U.S.C. §§2601-2697, and 
40 C.F.R. part 761; 

2. Soil that contains a hazardous waste as defined by subparagraph (1)(c) of Rule 
0400-12-01-.02 and that is subject to regulation under Chapter 0400-12-01, 
including waste subject to a conditional exemption; 

3. Soil generated from the clean up of a hazardous substance site in this state and 
being managed pursuant to a Brownfield Agreement established pursuant to 
T.C.A. §68-212-224; 

4. Soil that is being managed in this state pursuant to an order issued by the 
Commissioner, the U.S. Environmental Protection Agency, or a court (unless such 
order requires compliance with these rules); and 

5. Soil that is being managed in this state pursuant to the corrective action portions 
of a hazardous waste management facility permit issued pursuant to Rule 0400-
12-01-.07. 

 
 Response: The Board does not believe it is necessary to rewrite paragraph (1) of Rule 0400-15-04-.01 to add 

the suggested subparagraphs as the commenter suggested, because paragraph (1) of Rule 0400-
15-04-.01 has been revised to make it clear that the rule only applies to soil that is or has been 
excavated at sites participating in the VOAP and used outside the area of contamination from which 
the soil was removed. These sites would likely not be in the VOAP if an environmental professional 
did not have reason to believe that the soil contained concentrations of a hazardous substance or 
hazardous substances within an area of contamination. Those revisions address the commenter’s 
concerns.  

 
5. Comment: A commenter suggests adding the words “and uncontaminated” between the word “undisturbed” 

and the word “native” in part (1)(d)2 of Rule 0400-15-04-.01. The typical meaning of the phrase 
“undisturbed native soil” is soil that has not been previously moved by mankind. Unfortunately, 
mankind does not have to move soil for it to become contaminated because mankind-released 
contaminants can migrate into otherwise undisturbed soil by direct gravity flow, by flow of 
contaminated storm water, groundwater, and by air dispersion. Adding the word “uncontaminated” 
clarifies what the commenter believes is the intent of the regulatory language. 

 
 Response: The Board agrees, and the suggested revisions have been made to part (1)(d)2 of Rule 0400-15-

04-.01. 
 
6. Comment: As written, part (1)(d)1 of Rule 0400-15-04-.01 in combination with the proposed definition of “site 

of excavation,” seems that it would allow the use – without Division of Remediation (DoR) 
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permission or even oversight – of even heavily contaminated soil anywhere within the property from 
which it is excavated or on geographically contiguous properties owned by the same person. This 
cannot be what is intended, and it is not clear to me that DoR has or should have the authority to 
provide such an exemption. The commenter suggests that part (1)(d)1 of Rule 0400-15-04-.01 be 
rewritten to read as follows (which is clearly within DoR’s authority): 

 
“1. Used within the area of contamination from which it was removed, as approved by the 

Commissioner.”  
 
DoR clearly has authority to control the management of contamination within the area of 
contamination. 

 
 Response: The Board agrees to clarify part (1)(d)1 of Rule 0400-15-04-.01 as suggested and to also revise 

subparagraph (1)(a) of Rule 0400-15-04-.01 to clarify the scope of Chapter 0400-15-04. 
 
7. Comment: The definition of the “site of excavation” is far too broad and unclear and should be obviously more 

linked to the area that is the source of the soil instead of to the properties where the excavated soil 
may be used pursuant to this rule. A commenter suggests the following alternative definition to be 
more correct and clearer: “Site of excavation means the portion of a property from which soil is 
being excavated for removal.” Another commenter suggested: “Site of excavation is that portion of 
a property at which the soil resided when it was characterized and from which it will be removed 
for use.” 

 
 Response: With the revision to paragraph (1) of Rule 0400-15-04-.01 to clarify the scope of Chapter 0400-15-

04, as described in the response to comment 6, there is no need to define the term “site of 
excavation,” which has been deleted.  

 
8. Comment: In subparagraph (1)(b) of Rule 0400-15-04-.01, the commenter suggests the definition of “recipient” 

be amended to replace “following” with “implementing” to improve clarity. 
 
 Response: The Board agrees and has revised the definition as suggested. 
 
9. Comment: In subparagraph (1)(b) of Rule 0400-15-04-.01, the definition of soil refers only to unconsolidated 

earth material consisting of clay, silt, sand, and gravel size particles. In the real world, however, 
excavated soils will frequently if not usually consist of a mixture of such soil materials with non-soil 
materials from which they cannot practicably be completely separated. This is particularly true of 
soils excavated from an urban or developed environment. To reflect this reality, the commenter 
suggests revising the definition of soil to read as follows: 

 
““Soil” means unconsolidated earth material composing the superficial geologic strata (material 
overlying bedrock), consisting of clay, silts, sand, or gravel-size particles as classified by the U.S. 
Natural Resources Conservation Service, or a mixture of such materials with vegetative matter 
(e.g., leaves, roots), construction/demolition debris (e.g., pieces of brick, concrete, wood, glass, 
metal), or other materials (including released man-made hazardous substances) that is made up 
predominantly of soil by volume based on visual inspection.” 

 
The above more workable definition of “soil” is adapted from the definition of “soil” found in the 
Tennessee/EPA Land Disposal Restrictions Rule at Tennessee Rule 0400-12-01.10(1)(b)9 
[equivalent to 40 C.F.R. § 268.2(k)]. The presence of small amounts of vegetative matter and 
construction/demolition debris in the soil mixture can typically be ignored for characterization 
purposes, but large pieces of such materials may have to be removed to enable actual use of the 
soil. 

 
 Response: While the exact wording was not used, the Board has revised the definition of “Soil” to read: ““Soil” 

means unconsolidated earth material composing the superficial geologic strata (material overlying 
bedrock), consisting of clay, silt, sand, or gravel size particles as classified by the U.S. Natural 
Resources Conservation Service, or a mixture of such materials with vegetative matter (e.g., 
leaves, limbs, roots), construction/demolition debris (e.g., pieces of brick, concrete, wood, glass, 
metal), or other materials that are made up predominantly of soil by volume based on visual 
inspection.”  
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10. Comment: Paragraph (2) of Rule 0400-15-04-.01 curiously distinguishes between “clean” Category 1 soils and 
“dirty” Category 2 soils using mostly numerical concentration criteria imposed on “clean” Category 
1 soils – despite the fact that there is not even any requirement to characterize Category 1 soils by 
sampling and analysis. It would make much more sense for the rule to define the “dirty” category 
of soil toward which the bulk of the rule is focused and then define the “clean” category as soil that 
does not meet the “dirty” definition. 

 
 Response: The Board does not agree that the requested revision is needed. All sites with targeted soils are in 

the VOAP and are believed to need some level of investigation and possibly remediation. How 
much remediation depends on determining whether the targeted soil is Category 1 or Category 2 
soil. If the environmental professional cannot make a reasonable determination that soil meets the 
criteria of part (2)(a) of Rule 0400-15-04-.01, then sampling and testing would be required in 
accordance with paragraph (3) of Rule 0400-15-04-.01 if the soil is to be removed and used outside 
the area of excavation. 

 
11. Comment: In paragraph (2) of Rule 0400-15-04-.01, DoR has issued for public comment a draft rule that 

confers “clean” Category 1 status based simply on the “reasonable belief” of a registered 
professional engineer (RPE), licensed professional geologist (LPG), or the Commissioner that the 
soil does not contain hazardous substances above certain levels. There are no listings of factors 
and information that the RPE, LPG, or Commissioner must consider in reaching his or her belief, 
no soil testing requirements, no documentation that must be created to support the “belief”, and 
thus no ability for anyone to question such beliefs. This “belief” should be defined or given 
parameters (e.g., undeveloped forested land that has never been known to be developed) so that 
owners/operators/developers better understand what is expected from this rule. 

 
 Response: The Board has added language in subparagraph (1)(c) of Rule 0400-15-04-.01 that states: “Unless 

subparagraph (d) of this paragraph provides otherwise, this rule applies to soil that contains, or that 
may reasonably be anticipated to contain, a hazardous substance or substances and that is used 
outside the area of contamination from which the soil was removed. Soil from a property may 
reasonably be anticipated to contain a hazardous substance or substances if historic land use, 
previous spills or releases, analytical test results, professional judgment, a recognized 
environmental condition (consistent with a Phase 1 Environmental Site Assessment), or other 
reliable information suggest a hazardous substance or substances may be present.” 

 
12. Comment: Paragraph (2) of Rule 0400-15-04-.01 appears to imply that one must hire a consultant to determine 

if it is “reasonably believed” by the consultant that soils intended to be used off-site are Category 1 
or 2. If an owner/operator/developer has no knowledge of the presence of contaminants in the soils 
to be taken off-site, the owner/operator/developer should be able to treat the materials as soil for 
off-site use. This paragraph implies that one must hire a consultant to first determine if 
contaminants are present, which is too broad and preemptive on the part of DoR.  

 
 Response: It is not the intent of the Board that Rule 0400-15-04-.01 be applicable to all excavated soils in 

Tennessee. Changes have been made to paragraph (1) of Rule 0400-15-04-.01 to make it clear 
that this chapter only applies to soils excavated from sites enrolled in the VOAP. These sites are 
more likely to have contaminated soils and to be supported by an environmental consultant. 

 
13. Comment: Despite their obvious importance within the regulations, the rule provides no instruction as to how 

natural background levels relevant to a body of soil to be excavated should be determined. Where 
should background samples be collected? How many samples should be collected and tested? 
What statistical methods should be used to establish the actual natural background level to be 
utilized? For this rule to be effective, further explanation of what background levels are and how to 
determine these should be included. 

 
 Response: Natural background concentrations can sometimes exceed screening criteria. The Board does not 

regulate the cleanup of natural background concentrations, even if they determined to be above 
screening criteria. Environmental professionals typically determine natural background 
concentrations through two common methods: literature review of the area and sampling with 
statistical analysis. These background concentrations are assessed for on-site soils. The Board 
does not aim to regulate the movement of soil containing natural background concentrations from 
one location to another. DoR is also considering creating additional technical guidance.  
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14. Comment: The rule provides insufficient instruction as to how soils may be tested using EPA’s Toxic 
Constituent Leaching Procedure (TCLP) or Synthetic Precipitation Leaching Procedure (SPLP) to 
determine if their potential for leaching contaminants into groundwater is too high. Again, how many 
samples should be collected and tested and what statistical methods should be used to establish 
the actual number to be compared to the General Use Ground Water criteria? For this rule to be 
effective, additional guidance should be provided on this matter. 

 
 Response: As with most technical topics there are multiple ways to achieve a satisfactory answer and the 

intent of the Board is to let environmental professionals exercise best professional judgment on a 
site-specific basis. DoR may develop additional technical guidance. 

 
15. Comment: Subparagraph (2)(a) of Rule 0400-15-04-.01 is not presented properly. It appears that the text of 

part 2 should be converted into subpart 2(i) and the text of part 3 converted into subpart 2(ii), then 
that subpart should include an item (I) that references a dilution-attenuation factor of one and a 
second item (II) that includes the text from proposed subpart 3.(ii). A new part 3 should then be 
included that expands and clarifies the TCLP/SPLP testing procedure as an alternative to part 2. 

 
 Response: The Board agrees to revise part (2)(a)2 of Rule 0400-15-04-.01 as suggested. However, the Board 

does not agree that a new part 3 is needed. 
 
16. Comment: Subparagraph (2)(b) of Rule 0400-15-04-.01 states that any soil that contains volatile organic 

compounds (VOCs) is a Category 2 soil. This appears to conflict with the definition of Category 1 
soils that includes soils that are below applicable Residential Soil RSLs and Resident Soil to 
Groundwater RSLs, which can include VOCs. If the Board intends for the rule to provide that VOCs 
cannot be present in any concentration in Category 1 soils, this should be included in the definition 
of Category 1 soils in subparagraph (2)(a) of Rule 0400-15-04-.01. However, such a position is 
unreasonable, and the rule should be able to specify some minimum acceptable concentration of 
each VOC and provide such for at least non-carcinogenic VOCs in Category 1 soil. It is 
unreasonable for DoR to be able to conclude that certain concentrations of VOCs can remain in 
place at the site of origin, and thus be determined to be safe at such levels, but not allow soils to 
be used off-site if they are below that level or some other reasonably low level. Lastly, the rule 
should specify how data sets containing a small percentage of VOC hits should be statistically 
addressed. 

 
 Response: The Board does not believe a revision is necessary. EPA RSLs are only for direct contact risk. The 

calculations used in the RSLs do not consider the potential risk for vapor intrusion. One of the main 
reasons soil data is not used to determine potential risk for vapor intrusion is the problematic 
partitioning equations. When soil containing or potentially containing VOCs is left on-site, multiple 
lines of evidence are used to make that determination, typically including the collection of soil gas. 
As a point of clarification, the presence of VOCs in soils, making them Category 2 soils, does not 
prevent them from use off-site if the Commissioner approves the use in accordance with paragraph 
(5) of Rule 0400-15-04-.01. 

 
17. Comment: Paragraph (3) of Rule 0400-15-04-.01 describing the characterization of Category 2 soils is 

inadequate. Proper characterization of the soil is the most important step in the whole process and 
the rule is insufficient in describing the characterization process. A Soil Categorization Plan should 
be required that addresses (1) the strategy and methods for collection and handling of soil samples 
that are representative of the entire soil mass, (2) the strategy and methods for laboratory analysis 
of the collected soil samples, and (3) the strategy and methods – including statistical methods – by 
which the resulting data will be evaluated and compared to cited regulatory levels. References to 
appropriate EPA/TDEC/other guidance documents should be included. Implementation of the Plan 
should result in a detailed Soil Characterization Report that describes the efforts performed and 
the results. 

 
 Response: The Board revised the rule to address these concerns. Soil characterization is described in 

paragraph (3) of Rule 0400-15-04-.01, including requirements for testing, a soil characterization 
plan, statistical analysis, minimum sample requirements based on volume, and sample analysis. 
The Board also added a new item (3)(b)2(i)(I)IV to Rule 0400-15-04-.01. This new item states: 
“Describe the soil sampling collection procedure and handling prior to analytical laboratory testing, 
container and preservation information, field equipment information, decontamination procedures, 
and field screening techniques.” 
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18. Comment: The “Incremental Sampling Methodology” referenced in subpart (3)(b)2(iii) of Rule 0400-15-04-.01 

should be more thoroughly described or include a reference to an explanatory document. 
Subparagraph (5)(a) of Rule 0400-15-04-.01 discusses the use of Category 2 soils at off-site 
properties. As written, the rule requires: (1) both generating and receiving sites be enrolled in the 
VOAP, or (2) the generating site be enrolled in the VOAP, and the receiving site be approved by 
the Commissioner to have beneficial use and not harmful to health, safety, or environment. Either 
of these requirements will greatly slow the movement of soils and will make that movement very 
expensive. The rule needs to be helpful to be used practically. Prior versions of the rule strived to 
create a “permit by rule” process to allow the movement of minimally impacted soils without a lot of 
red tape and expense to dissuade compliance with the rule. The rule as currently proposed will 
likely result in sending more soil to landfills, which was a situation the DoR initially said they wanted 
to avoid in preparing this rule. The DoR has traditionally differentiated between (1) soils that are 
above Residential RSLs and below Industrial RSLs, versus (2) soils that exceed Industrial RSLs. 
This approach made sense and provided flexibility in managing soils on-site or off-site. The 
approach provided in this rule will make it much more challenging to manage soils that, by EPA 
RSLs, are applicable for use on Industrial Properties. 

 
 Response: Incremental Sampling Methodology (ISM) is not required. ISM is only an option, and  would require 

a workplan. The intent is to allow environmental professionals flexibility in pursuing the use of ISM 
as opposed to the more traditional statistical sampling approach.  

 
The RSLs are only for direct contact risk. The RSLs do not include calculations for potential vapor 
intrusion risk, soil to groundwater transport, ecological risk, or other site-specific situations like plant 
uptake in a garden. When a site is overseen by DoR, mitigation or remediation can be implemented 
to allow for the safe use of a property. Land Use Restrictions may be implemented but only after a 
technical and legal review from TDEC. 

 
19. Comment: A commenter finds the proposed rule to have major flaws that seem to prevent any serious 

consideration of promulgation and scream for DoR to abandon the effort and try again. 
 
 Response: The Board does not agree that this rulemaking has major flaws and should be abandoned. 

Revisions have been made to this chapter to improve the effectiveness of the rule and are believed 
to address the commenter’s concerns.  

 
20. Comment: Paragraph (2) of Rule 0400-15-04-.01 essentially requires that all to-be-removed and used soils be 

determined either uncontaminated or contaminated by a Registered Professional Engineer 
(“RPE”), a Licensed Professional Geologist (“LPG”), or the Commissioner before they can be 
removed and used. There is no “small quantity exemption” or other practical limitation to this 
requirement. This means that I as a homeowner would have to hire an RPE or LPG, or seek TDEC 
approval, before I could go out to my uncle’s farm and bring in a load of soil to level up my yard! It 
similarly seems that such would also be required of the Tennessee Department of Transportation 
as it moves soil as part of developing roadways, airports, etc. Surely this cannot be the Board’s 
true intent. 

 
 Response: It is not the Board’s intent to regulate all excavated soils with this chapter. Clarifications have been 

added to paragraph (1) of Rule 0400-15-04-.01 to ensure that this chapter applies only to soils 
excavated from sites enrolled in the Brownfield Projects Voluntary Cleanup Oversight and 
Assistance Program (VOAP). This chapter will not be applicable to a homeowner as contemplated 
by the commenter. 

 
21. Comment: This rule effectively assumes that all soils in the state are contaminated and cannot be removed 

and used unless and until they are determined to be uncontaminated by an RPE, LPG, or TDEC. 
This presumption is clearly demonstrated in paragraph (2) of Rule 0400-15-04-.01 where it is 
“uncontaminated” Category 1 soil rather than “contaminated” Category 2 soil that must meet certain 
threshold concentrations of hazardous chemicals. Such a presumption is patently unrealistic and 
practicably unimplementable. To be realistic and implementable, the rules must presume that all 
soils in the state – with a few clearly stated exceptions – that are targeted for removal and use are 
not contaminated and not even subject to characterization unless certain reasons to suspect 
contamination exists prior to excavation or are discovered during excavation.  
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 Response: It is not the Board’s intent for this chapter to regulate all excavated soils. Revisions have been 
made to paragraph (1) of Rule 0400-15-04-.01 to make it clear that this chapter applies only to soils 
excavated from sites enrolled in the VOAP. The Board believes paragraph (2) of Rule 0400-15-04-
.01 is very implementable and includes criteria that is understandable for environmental 
professionals to use when distinguishing Category 1 soils from Category 2 soils in areas of 
contamination from sites in the VOAP. 

 
22. Comment: In combination with the definition of the term “site of excavation” in subparagraph (1)(b) of Rule 

0400-15-04-.01, the exclusion at part (1)(d)1 of Rule 0400-15-04-.01 seems to allow a “soil 
generator” to move and use even heavily contaminated soil anywhere on the site from which the 
soil was removed, or on geographically contiguous property owned by the soil generator, without 
any approval by or even notification to TDOR or other divisions in TDEC. The soil could thus be 
used without controls in areas adjacent to sensitive human populations or environmentally sensitive 
areas. Such “on-site” relocation of contaminated soil is a common and useful feature of TDEC- or 
EPA-regulated site cleanups, but it must be restricted only to situations where the soil removal and 
use is approved by TDEC or EPA with appropriate controls.  

 
 Response: The Board has revised paragraph (1) of Rule 0400-15-04-.01 to make it clear that the rule only 

applies to soil that is or has been excavated at sites participating in the Brownfields Projects 
Voluntary Cleanup Oversight and Assistance Program (VOAP) and used outside the area of 
contamination from which the soil was removed. The Board believes this revision adequately 
addresses the commenter’s concern and accounts for the use of soil on the VOAP site but outside 
the area of contamination.  

 
23. Comment: A commenter believes that the rule fails to provide adequate instruction and guidance as to how 

characterization of a soil targeted for removal and use is to be performed, since this is obviously 
the critical step in the whole process. Proper instruction and guidance must be provided in the 
regulations on the following characterization elements: 
 
a. For what hazardous substances should the targeted soil body be tested? It is unrealistic to 

expect each soil sample or even each soil body to be characterized to be tested for every 
known hazardous substance. How should the hazardous substances of potential concern for a 
targeted soil body be determined? Are there certain hazardous substances commonly 
associated with contaminated sites for which DoR would generally expect soil samples to be 
tested? Are there certain hazardous substances for which testing is not required except in 
certain circumstances? Are there certain indicator parameters that can be utilized to “screen” 
for certain types of contaminants?  

 
b. What is the rationale for using “natural background” concentrations of hazardous substances 

in defining contaminated soils? How are “natural background” concentrations of the identified 
hazardous substances of concern to be determined? Is it the “natural background 
concentrations” at the source site of the targeted soil body or the “natural background 
concentrations” of the receiving site that must be determined?  

 
c. How should the targeted body of soil be sampled to try to ensure that the data collected is 

representative of the entire soil mass? How many samples should be collected and how should 
the sampling points be geographically located? How should obvious “hot spots” of 
contamination be handled? 

 
d. How should the soil samples be collected and handled prior to testing at an analytical 

laboratory? What are the appropriate container and preservation requirements and field 
equipment decontamination procedures? Are there field screening techniques that should or 
may be used to target or eliminate samples from actual laboratory analysis?  

 
e. How should the soil samples be tested at the analytical laboratory? What quantitation limits are 

needed? What analytical methods must be used? What holding times apply? 
 
f. How should the sampling and analysis results be presented and evaluated to determine if a 

“natural background concentration” or applicable EPA criterion level has been exceeded? What 
value statistically derived from the multiple sample concentration measurements obtained is to 
be compared to the concentration thresholds that define “contaminated” versus 
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“uncontaminated” soil? What statistical methods should or may be used? How must or may 
“non-detect” and “outlier” data points be handled? 

 
g. Part (3)(b)3 of Rule 0400-15-04-.01 provides that soil samples “must be analyzed for 

constituents that any due diligence evaluation of the historical use of the property identifies as 
potential contaminants”. However, the rule neither requires a “due diligence evaluation of the 
historical use of the property” nor defines how to perform one, so this instruction appears to be 
of limited use. I am confident that TDOR is referencing here a portion of a Phase I 
Environmental Site Assessment performed by an Environmental Professional in accordance 
with ASTM Standards E1527-21, but such a Site Assessment is not required by the proposed 
rule either. So, unless such a Site Assessment or other due diligence evaluation has been 
performed, how is a person supposed to determine the hazardous substances for which a soil 
body should be tested? DoR must provide additional instruction on this matter in the regulations 
and perhaps additional guidance on its website describing operations/facilities that are likely 
sources of hazardous substance releases and listing the hazardous substances, or classes 
thereof, that are likely to have been released by each such operation/facility. 

 
h. Part (3)(b)3 of Rule 0400-15-04-.01 that, at a minimum, all samples must be tested for the eight 

“RCRA metals” (arsenic, barium, cadmium, chromium, lead, mercury, selenium, and silver), 
the EPA Method 8260D suite of volatile organic compounds, and the EPA Method 8270E suite 
of semi-volatile organic compounds. (1) In order to better assess threats to surface water 
bodies, and because analysis for metals is relatively inexpensive, I suggest adding the six other 
Priority Pollutant metals (antimony, beryllium, copper, nickel, thallium, and zinc) to the suite of 
metals for which samples should be tested if metals are identified as hazardous substances of 
concern for a soil body. (2) I strongly disagree that the regulations should require all soil 
samples to be tested for the presence of all EPA Method 8260D VOCs and all EPA Method 
8270E SVOCs. While this – and more – may be appropriate for at least the initial samples 
collected for characterizing some soil bodies, for other soil bodies it would be needlessly 
expensive overkill. The Soil Characterization Plan must utilize what is known/suspected about 
the site and area where the soil body is located to identify the potential hazardous substances 
of concern and then a strategy for testing soil samples for these substances. That strategy 
could involve broad-spectrum testing of initial soil samples collected from obvious/likely worse-
case locations (based on field observations and proximity to likely release points) to “narrow 
down” the list of potential hazardous substances of concern for which the bulk of the collected 
samples would be tested. (3) In summary, I believe it highly inappropriate for the regulations to 
specify any specific testing which would apply to all soil samples collected to characterize all 
soil bodies. The identification of sample testing requirements must be much more site-specific. 
Thus, the regulations should instead require that the Soil Characterization Plan first identify the 
potential hazardous substances of concern based on what is known or suspected about the 
presence or use of hazardous substances at the site and in the area of the soil body, and then 
describe an appropriate testing strategy for determining the concentrations of such hazardous 
substances in the soil. TDoR could and probably should issue guidance on particular testing 
they typically like to see performed, but the rules themselves must provide flexibility. 

 
 
 Response: The Board is aware that DoR is considering creating additional technical guidance to support this 

rule. However, all the sites subject to this chapter with soils targeted for removal will be enrolled in 
the VOAP, meaning each site will have a DoR project manager who will work with an environmental 
professional. 

 
a. Paragraph (3) of Rue 0400-15-04-.01, as revised, describes testing, sampling plan, and sample 

analysis requirements and should be adequate to answer the commenters concerns. However, 
each situation can be unique, and the best professional judgment will also likely be needed. 

 
b. Soils containing hazardous substances at or below natural background concentrations is not 

regulated under this chapter when generated and used outside the area of contamination. 
Natural background concentrations can sometimes exceed screening criteria. DoR does not 
mandate the cleanup of natural background concentrations, even if they pose a risk above  
screening criteria. Environmental professionals typically determine natural background 
concentrations through two common methods: literature review of the area and sampling with 
statistical analysis. These background concentrations are assessed for on-site soils. DoR does 
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not aim to regulate the movement of soil containing natural background concentrations from 
one location to another. 

 
c. Paragraph (3) of Rule 0400-15-04-.01, as revised, describes testing, sampling plan, and 

sample analysis requirements and should be adequate to answer the commenter’s concerns. 
Each situation can be unique, however, and the best professional judgment of the 
environmental professional will also likely be needed. 

 
d. Additional language was added in item (3)(b)2(i)(I) of Rule 0400-15-04-.01 to ensure that 

information is submitted in the soil characterization plan and should be adequate to answer the 
commenters concerns. DoR is considering creating additional technical guidance to support 
this rule. 

 
e. Part (3)(b)3 of Rule See 0400-15-04-.01, as revised, describes soil sample analysis and should 

be adequate to answer the commenters concerns. 
 
f. Part (3)(b)2 of Rule 0400-15-04-.01, as revised, describes the soil characterization 

requirements and should be adequate to answer the commenters concerns. 
 
g. The Board has revised the part (3)(b)3 of Rule 0400-15-04-.01 to clarify sample analysis 

requirements, but other revisions will address the commenter’s concerns. This chapter gives 
environmental professionals latitude to reason site-specific situations. Paragraph (1) of Rule 
0400-15-04-.01 has been revised to make it clear that the rule only applies to soil that is or has 
been excavated, at sites participating in the Brownfields Projects Voluntary Cleanup Oversight 
and Assistance Program (VOAP) and used outside the area of contamination from which the 
soil was removed. These sites would not be in the VOAP if an environmental professional had 
not previous accessed available information to indicate that the soil contained concentrations 
of a hazardous substance or hazardous substances within an area of contamination. Examples 
have been added to subparagraph (1)(c) of Rule 0400-15-04-.01 to emphasize how an 
environmental professional has reason to anticipate the presence the hazardous substances 
in the target soil.  

 
h. For (1), the Board agrees and revised part (3)(b)3 of Rule 0400-15-04-.01 to include additional 

priority pollutant metals if metals are identified as a hazardous substance. For (2) and (3), the 
Board believes the outlined minimum requirements in the rule are necessary to determine if 
soil will be considered Category 1 or Category 2 soil when being used outside the area of 
contamination. 

 
24. Comment: The commenter believes regulations should provide instruction or guidance on the questions in 

comment 22 – either directly in the regulations or by reference to appropriate TDEC or EPA 
guidance documents. The commenter recommended replacing the “Sampling Plan” with “Soil 
Characterization Plan” in subparagraph (3)(b) of Rule 0400-15-04-.01. 

 
 Response: The Board agrees to rename the “Sampling Plan” to “Soil Characterization Plan.” The Board is 

aware that DoR is considering additional guidance to support the rule as the commenter suggested.  
 
25. Comment: The absence in these rules of adequate instructions and guidance on how soil is to be characterized 

becomes even more important when one considers paragraph (2) of Rule 0400-15-04-.01. This 
rule allows and expects Registered Professional Engineers and Licensed Professional Geologists 
to make the determination as to whether a body of soil is “contaminated” or “uncontaminated” in 
lieu of the Commissioner and with no apparent oversight by DoR. It is unrealistic for the Board to 
expect, and irresponsible for DoR to allow, RPEs and LPGs to make these critical determinations 
without appropriate regulatory standards that define the efforts and decisions required. 

 
 Response: The Board disagrees and is confident that LPGs, RPEs, and other environmental professionals can 

use these rules and their professional judgment to determine if soil is Category 1 or Category 2. 
The Board and the Commissioner have ample statutory authority to address errors or fraudulent 
decisions. 

 
26. Comment: A commenter does not understand why these rules fail to define “contaminated soil” rather than 

keep referring to “soil containing a hazardous substance or substances in concentrations above 
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natural background”. Of course, it would have to be made clear that this definition is for purposes 
of implementation of this rule only. We should acknowledge the fact that all soils contain hazardous 
substances – a fact that makes the titles of Chapter 0400-15-04 and Rule 0400-15-04-.01 simply 
ludicrous. Having the term “contaminated soil” defined would make writing and reading the 
regulations so much easier. The term “contaminated soil” should be added to subparagraph (1)(b) 
of Rule 0400-15-04-.01 and defined using EPA Regional Screening Levels in a manner similar to 
that in parts (2)(a)2 and (2)(a)3 of Rule 0400-15-04-.01. That would allow the titles of Chapter 0400-
15-04 and Rule 0400-15-04-.01 to be more correctly and succinctly stated as “Use of Contaminated 
Soil”. It would also allow subparagraph (1)(a) of Rule 0400-15-04-.01 to be written more clearly as 
follows: 

 
“(a) The purpose of this rule is to minimize the risks to public health, safety, and the 

environment when contaminated soil is used as soil.” 
 
 Response: The Board has revised the title of Rule 0400-15-04-.01 to better reflect the revisions to 

subparagraph (1)(a), which clarified the scope of Rule 0400-15-04-.01. The Board believes the 
criteria for determining if soil is Category 1 or Category 2 soil is adequately defined by the rule and 
understandable as revised.  

 
28. Comment: A commenter expressed concerns about the use of “natural background” for determining if a soil is 

contaminated. The term is defined as the concentration of hazardous substance consistently 
present in the environment which has not been influenced by localized human activities.  

 
a. How are “natural background” concentrations of hazardous chemicals to be determined? 

Finding soil which assuredly “has not been influenced by localized human activities” may 
be difficult in many situations. What testing of such soil is required? It seems that multiple 
samples would have to be tested and the results statistically evaluated to determine the 
concentration “consistently present” in a soil. The rule must describe the efforts required to 
address these questions. 

 
b. For the purpose of Rule 0400-15-04-.01, which “natural background” concentrations of 

hazardous substances are relevant – those at the site from which the soil is excavated or 
those at the site where the soil is to be used? Natural background concentrations at the 
site from which the soil is excavated seem irrelevant to the use of the soil at another 
location. I believe that most soils excavated for use at other locations are being removed 
not because they are contaminated but because they occupy space at the origin site that 
someone wants to use for other purposes or are needed as fill material at that other 
location. For these rules which are intended to protect human health and the environment 
from use of the soil, it seems to make more sense to consider background conditions at 
the receiving site. But does it actually make sense to try to determine the almost 
hypothetical “natural background” concentration of a hazardous substance at the receiving 
site? What purpose would that serve? 

 
c. The commenter does not believe that the “natural background” concentration of a 

hazardous substance should be used as the threshold level for determining that a soil is 
contaminated or uncontaminated. The commenter thinks it is idealistic and impractical 
because it seems likely that much, if not most, of the soil targeted for removal and use at 
other locations will contain hazardous substance concentrations that have been in some 
way and in some part “influenced by localized human activities”. Most of the soils that 
developers will want to remove and hopefully use elsewhere will likely be surface and near-
surface soils from developed areas or locations near transportation corridors where they 
could be contaminated from airborne and stormwater-borne hazardous substances. 
Further, the excavation efforts themselves could very well introduce hazardous substances 
into the excavated soil mass. Also, what purpose is served by knowing whether the 
hazardous substance concentrations in the imported soil exceed the “natural background” 
levels at the receiving site? How would that impact what would be required in the Soil 
Management Plan? I do not understand how using an imported soil containing a hazardous 
substance at a concentration higher than “natural background” (at the site where it is used) 
automatically confers any significant increased risk to human health or the environment. 
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d. The commenter suggests deletion of part (2)(a)1 of Rule 0400-15-04-.01 and all references 
to the phrase “above natural background.” The commenter believes the phrase is difficult 
to define and serves no useful purpose in defining soil that should be considered 
contaminated under these rules. In the same way that DoR determinations as to whether 
contaminated soils should be removed from a hazardous substance site, determining 
whether and how a contaminated soil can be used at a site should be a risk-based 
determination using useful risk-based threshold numbers like the Regional Screening 
Levels. For a contaminated soil use scenario, the Soil Use Plan also provides a lot of 
potential ways to use location limitations, engineering controls, and perhaps land use 
restrictions to eliminate or minimize hazardous substance exposure to humans and more 
sensitive environments like water bodies and wetlands. 

 
 Response: a. With Rule 0400-15-04-.01, the Board is not requiring a new practice that is different from 

what is the currently accepted practice. Environmental professionals typically determine 
natural background concentrations through two common methods: literature review of the 
area and sampling with statistical analysis. These background concentrations are 
assessed for on-site soils. The Board does not regulate the movement of soil containing 
hazardous substances that are not above natural background concentrations. 

 
b. The Board acknowledges that different locations across the state will have different natural 

background concentrations of hazardous substances. Natural background will be 
determined at the site of excavation. The Board does not regulate the movement of soil 
that contains hazardous substances that are not above natural background concentrations.  

 
c. The Board disagrees with the commenter and maintains that natural background 

concentrations of a hazardous substance contained in soil should be used as a threshold 
for determining that a soil is contaminated or uncontaminated for the purpose of Rule 0400-
15-04-.01. The Board points out that all sites with target soils subject to Rule 0400-15-04-
.01 are in the VOAP. Paragraph (2) of Rule 0400-15-04-.01 provides a means of 
distinguishing contaminated soil from uncontaminated soil. The Board is not concerned 
with theoretical arguments that all targeted soil is in some way “influenced by localized 
human activities,” if that influence does not cause the target soil to measure concentrations 
above the established natural background levels for that area. However, if the localized 
human activities introduced hazardous substances into the soil so that the soil contained 
concentrations of hazardous substances above natural background, then the criteria 
contained in part (2)(a)2 of Rule 0400-15-04-.01 would apply to determine if the soil is 
Category 1 or Category 2. The use of Category 2 soil removed and used outside the area 
of excavation will be subject paragraph (5) of Rule 0400-15-04-.01 and described in the 
Soil Management Plan and its relative risks examined.   

 
d. The Board has revised the rule and deleted the phrase “soil above natural background” in 

both places it appeared and substituting in its place “soil categorized as Category 2 soil.” 
The Board believes these revisions will address the commenter’s concern.  

 
29. Comment: A commenter is pleased that item (2)(a)2(ii)(II) of Rule 0400-15-04-.01 includes a method for using 

TCLP or SPLP testing to evaluate the threat that a hazardous substance in a soil could pose to 
groundwater by leaching in lieu of the very stringent Resident Soil to Groundwater numbers 
presented in EPA’s Regional Screening Level tables. However, more instruction and guidance on 
this should be provided, such as the number of samples that must be tested in this way and how 
the resulting data should be statistically evaluated to derive an actual theoretical concentration to 
be used for comparison purposes. 

 
 Response: The Board has revised item (2)(a)2(ii)(II) of Rule 0400-15-04-.01 clarify it, and DoR is considering 

creating additional technical guidance that address the concerns of the commenter. 
 
30. Comment: A commenter is concerned that by part (2)(b)2 of Rule 0400-15-04-.01 essentially stating that any 

soil “that contains volatile organic compounds” is a Category 2 soil subject to the management 
requirements of paragraph (5) of Rule 0400-15-04-.01; 

 
a. The commenter believes the rule must define exactly what is meant by “contains volatile 

organic compounds.” Surely this cannot mean a single quantifiable detection of a single 
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VOC among the numerous soil samples tested? The rule must be amended to describe 
how the testing results must be statistically evaluated to determine if a soil is considered 
to “contain” a VOC, and this will have to specifically address how “non- detects” and data 
outliers are to be factored into the calculations.  

 
b. It is difficult for the commenter to understand why any concentration of a VOC in a soil 

automatically makes it a contaminated soil that can only be used as specified by DoR 
pursuant to paragraph (5) of Rule 0400-15-04-.01. I understand that the vapor intrusion 
threat must be considered differently, but under what possible scenario can DoR envision 
where one pound of a VOC (even trichloroethylene) dispersed in a million pounds of soil 
poses a realistic vapor intrusion threat? There simply must be some low but reasonable 
concentrations below which VOCs in soil can be considered to pose no significant vapor 
intrusion threat. This is particularly true when it is understood that soils will always be 
characterized based on the testing of samples collected before the soils are excavated or 
after they have been excavated and stockpiled on-site, but well before the soils are loaded 
onto trucks, driven to the location where they are to be used, unloaded, and then spread 
and compacted. Due to the inevitable volatilization losses that will occur during 
transportation and placement of the soils at the receiving site, the VOC concentrations in 
the soils after they are emplaced at the receiving site will be substantially less than when 
the soils were initially characterized. For the above reasons, I suggest that part (2)(b)2 of 
Rule 0400-15-04-.01 be revised to read as follows: 
2. Contains volatile organic compounds at a statistically derived representative 

concentration greater than: 
(i) 10 mg/kg for any individual volatile organic compound identified in the EPA 

Regional Screening Level Tables as a carcinogen; or 
(ii) 100 mg/kg for any individual volatile organic compound identified in the 

EPA Regional Screening Level Table as a non-carcinogen; or 
(iii) A total summed concentration of 1,000 mg/kg for all volatile organic 

compounds. 
I emphasize that we can quibble about the appropriate concentration limits to use here, but 
I really believe that some such concentration thresholds need to be included here to help 
define whether a characterized soil is or is not to be considered a “contaminated soil”. 

 
 Response: a. The Board believes it is appropriate for soil with detectable levels of VOC to be carefully 

evaluated before it is used outside the area of contamination and should receive the 
oversight required by paragraph (5) of Rule 0400-15-04-.01. Subparagraph (3)(b) of Rule 
0400-15-04-.01, as revised, provides the sufficient information about soil characterization 
and should be adequate to answer the commenters concerns.  

 
b. If detectable levels of VOC are in the soil, making the soil a Category 2 soil, in accordance 

with part (2)(b)2 of Rule 0400-15-04-.01, then it is necessary for the Commissioner to make 
an informed decision about its suitability for use outside the area of contamination. Mass, 
such as pounds, and concentrations are not the same. For example, 1 pound of VOC-
contaminated soil can generate the same concentration as 100 pounds of VOC-
contaminated soil. Removing mass, unless essentially all the mass is removed, will not 
reduce the concentration. The concentration remains the same because the amount of 
TCE per unit mass of soil remains constant. Attempting to determine the potential for vapor 
intrusion risk from a soil concentration is problematic due to the partitioning equations. This 
is why vapor intrusion professionals collect additional lines of evidence, such as soil gas, 
when VOCs are or may be present. 

 
30. Comment: A commenter suggested for clarity that in the first sentence in paragraph (6) of Rule 0400-15-04-

.01, the phrase, “If the Commissioner determines that the soil subject to this rule was improperly 
used,” be replaced with, “If the Commissioner determines that the soil subject to this rule was used 
in a manner that does not meet all the requirements of this rule.” The commenter also suggested 
that for clarity that to the end of the last sentence be added, “and to the penalties and corrective 
action provided for violations of that chapter.” 

 
 Response: The Board agrees with the commenter’s suggestions and have revised the paragraph as 

suggested. 
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Regulatory Flexibility Addendum 
 
Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall 
conduct a review of whether a proposed rule or rule affects small business.  
 
(1) The type or types of small business and an identification and estimate of the number of small businesses 

subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule. 
 

This rule affects small businesses that develop brownfield sites, consult on the development of brownfield 
sites, are construction contractors at redevelopment sites, or that haul excavated soils from brownfield sites 
that contain hazardous substances. The number of these small businesses is not currently known to the 
Board. 

 
(2) The projected reporting, recordkeeping, and other administrative costs required for compliance with the 

proposed rule, including the type of professional skills necessary for preparation of the report or record. 
 

Considering that all the sites within the scope of this rule are sites in the Brownfields Project Voluntary 
Cleanup Oversight and Assistance Program (VOAP), the reports, recordkeeping, and other administrative 
costs required by this rule are comparable to the cost associated with the management of soil under the 
VOAP. Therefore, these costs are not increased by this rule. 

 
(3) A statement of the probable effect on impacted small businesses and consumers. 
 

The Board estimates this rule will have a net negative compliance cost for those who elect to reuse soil in 
compliance this rule as an alternative to paying for disposal. Developers who apply this rule to Category 1 
soil will incur no new costs and will instead save the entire cost of landfilling excavated soil. Developers 
who apply this rule to Category 2 soil will incur the cost of preparing the application and paying TDEC’s 
oversight cost of approximately $2,500 per site. The sampling required for Category 2 soil is comparable 
to what would otherwise be required to participate in the VOAP program, so there is no additional cost. 
 
If sampling results do not indicate the presence of regulated hazardous waste or PCBs, applicants would 
save the entire cost of landfilling the excavated soil. Depending on the amount of soil involved, this savings 
could be quite substantial. However, it is not possible to estimate the overall cost or savings associated 
with this rule because that depends on the total number of sites and volume of soil to which this rule is 
applied, which is subject to market forces. 

 
(4) A description of any less burdensome, less intrusive or less costly alternative methods of achieving the 

purpose and objectives of the proposed rule that may exist, and to what extent the alternative means might 
be less burdensome to small business. 

 
This rule is a less intrusive and less costly alternative method managing soil containing hazardous 
substances at VOAP sites than current regulations, while maintaining appropriate protections for human 
health and the environment.  

 
(5) A comparison of the proposed rule with any federal or state counterparts. 
 

All states have sites with soils containing hazardous substances that require investigation and 
management. This rule was informed by an analysis of the regulatory framework of other states, providing 
a comprehensive view of how soil containing hazardous substances is being managed in different regions. 
This review allowed for the identification of best practices and successful strategies that could be adapted 
and incorporated into this rule. 

 
(6) Analysis of the effect of the possible exemption of small businesses from all or any part of the requirements 

contained in the proposed rule. 
 

There would be no advantage to exempting small businesses from any part of the requirements of this rule. 
This rule is designed to be the least costly management strategy for removing soils containing hazardous 
substances excavated and used outside the area of contamination while still protecting human health and 
the environment. 
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Impact on Local Governments 
 
Pursuant to T.C.A. §§ 4-5-220 and 4-5-228, “On any rule and regulation proposed to be promulgated, the 
proposing agency shall state in a simple declarative sentence, without additional comments on the merits or the 
policy of the rule or regulation, whether the rule or regulation may have a projected financial impact on local 
governments. The statement shall describe the financial impact in terms of increase in expenditures or decrease 
in revenues.”  
 
The Board anticipates that the amended rule and new rule will not have a financial impact on local governments.   
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Additional Information Required by Joint Government Operations Committee 
 
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1). 
 
(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by 

such rule; 
 

This rule regulates the use of soil excavated from construction sites in the Brownfields Project Voluntary Cleanup 
Oversight and Assistance Program (VOAP) and used outside the area of contamination. These soils may contain 
varying concentrations of hazardous substances and can also potentially contain solid waste, regulated 
hazardous waste, or polychlorinated biphenyls (PCBs). Soils containing hazardous substances that are 
excavated from one site and taken to another site may be discarded material subject to regulation under the solid 
waste rules in Chapter 0400-11-01. For highly-contaminated soils, the use of landfills is appropriate. However, 
the disposal of less contaminated soil at landfills is expensive, unnecessary, and a poor use of limited landfill 
space.  
 
This rule establishes a coordinated regulatory approach for addressing less contaminated soils excavated from 
VOAP sites. The proposed amendments would provide an exemption from the solid waste rules in Chapter 0400-
11-01 if the soil is managed in accordance with this rule. The rule would prohibit use of soil that contains PCBs 
or hazardous waste. 
 
This rule defines Category 1 soil as containing a hazardous substance at or below natural background levels or 
below EPA screening levels. Category 1 soil may be used without additional requirements.  
 
This rule defines Category 2 soil as containing a hazardous substance that does not qualify as Category 1 soil, 
as well as soil that contains volatile organic compounds. Category 2 soil must be adequately characterized prior 
to use. If it does not contain PCBs or hazardous waste, Category 2 soil excavated from a VOAP site may be 
used outside the area of contamination at a VOAP site or at another site approved by the commissioner.  

 
(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating 

promulgation of such rule or establishing guidelines relevant thereto; 
 

The Tennessee Solid Waste Disposal Act authorizes the Underground Storage Tanks and Solid Waste Disposal 
Control Board (“Board”) to adopt, modify, repeal, promulgate after due notice, and enforce rules and regulations 
which the Board deems necessary for the proper administration of this part. Tenn. Code Ann. § 68-211-111(d)(1). 
This provision authorizes the portion of this rule that exempts certain soil from disposal in a solid waste landfill. 
 
The Hazardous Waste Management Act of 1983 provides that “the board is empowered to adopt and enforce 
rules and regulations … to implement this part.” Tenn. Code Ann. § 68-212-215. This provision authorizes the 
portion of this rule governing characterization and use of soils that contain hazardous substances. Pursuant to 
this Act, inactive hazardous substance sites require containment and clean-up actions, and the Commissioner is 
authorized to evaluate reasonable alternatives and select actions that protect public health, safety, and the 
environment. Tenn. Code Ann. § 68-212-206(d)(1). A hazardous substance site includes any site where 
hazardous substances have been disposed. Tenn. Code Ann. § 68-212-202(a)(3). This definition encompasses 
redevelopment sites containing soil contaminated with hazardous substances. 

 
(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this 

rule, and whether those persons, organizations, corporations or governmental entities urge adoption or 
rejection of this rule; 

 

This rule is voluntary and affects parties involved in the management and use of soil containing, or potentially 
containing, hazardous substances at VOAP sites, such as, businesses that develop brownfield sites, construction 
contractors at redevelopment sites, or that haul excavated soils. These persons include developers, 
environmental professionals, and haulers. The Board received comments from three commenters. All three 
commenters made suggestions for revisions to the rule that resulted in clarifying revisions. The Tennessee 
Chamber of Commerce and Industry did not urge adoption or rejection of this rule. A retired professional did not 
urge adoption, but based on this commenter’s comments several clarifying revisions were made to address many 
of the commenter’s concerns.  

 
(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to 

the rule or the necessity to promulgate the rule; 
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The Board in not aware of any opinions of the attorney general and reporter or any judicial ruling that directly 
relates to this rule. 

 
(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures, 

if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate 
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two 
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less; 
  

The rule provides for cost recovery from applicants to offset the Department’s oversight costs, estimated at 
$2,500 per site. This cost is currently covered under a VOAP’s Site Management Plan, so this is not a new fee. 
Recovering oversight costs is necessary to ensure that the Department has adequate resources to carry out its 
regulatory responsibilities in an effective and timely manner. Moreover, this approach appropriately assesses the 
cost of administering the program to applicants, rather than to state taxpayers. 

 
(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge 

and understanding of the rule;   
 

Evan W. Spann 
Deputy Director, Division of Remediation 

 
(G) Identification of the appropriate agency representative or representatives who will explain the rule at a 

scheduled meeting of the committees;   
 

Alli Williamson 
Director of Legislative Affairs 

 
(H) Office address, telephone number, and email address of the agency representative or representatives who 

will explain the rule at a scheduled meeting of the committees; and   
 

Tennessee Department of Environment and Conservation 
Davy Crockett Tower, Floor 5 
500 James Robertson Parkway 
Nashville, Tennessee 37243 
Alli.F.Williamson@tn.gov  
(615) 401-9485 

 
(I) Any additional information relevant to the rule proposed for continuation that the committee requests. 

  

(1)  A description of the action proposed, the purpose of the action, the legal authority for the action and the 
plan for implementing the action. 

 
This rule regulates the use of soil excavated from construction sites in VOAP and used outside the area 
of contamination as an alternative to disposal. The disposal of less contaminated soil at landfills is 
expensive, unnecessary, and a poor use of limited landfill space.  
 
The proposed amendments would provide an exemption from the solid waste rules in Chapter 0400-11-
01 if the soil is managed in accordance with this rule. The rule would prohibit the use of soil that contains 
PCBs or hazardous waste. Tennessee Code Annotated section 68-211-111(d)(1) provides legal authority 
for this rule. 

 
(2)  A determination that the action is the least-cost method for achieving the stated purpose. 
 

This rule represents the less intrusive and less costly alternative methods of managing soil containing 
hazardous substances at VOAP sites. 

 
(3)  A comparison of the cost-benefit relation of the action to nonaction. 
 

The Board estimates this rule will have a net negative compliance cost. Developers who apply this rule 
to Category 1 soil will incur no new costs and will instead save the entire cost of landfilling excavated 
soil. Developers who apply this rule to Category 2 soil will incur the cost of preparing the application and 
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paying TDEC’s oversight cost of approximately $2,500 per site. The sampling required for Category 2 
soil is similar to what would otherwise be required to participate in the VOAP program, so there is no 
additional cost due to characterization of the soil. 

 
(4)  A determination that the action represents the most efficient allocation of public and private resources. 
 

This rule represents the most efficient allocation of public and private resources by providing 
environmental professionals with environmentally protective and safe options for managing slightly 
contaminated soil from VOAP sites other than costly landfill disposal. 

 
(5)  A determination of the effect of the action on competition. 
 

The rule will not have a significant impact on competition in the marketplace.   
 
(6) A determination of the effect of the action on the cost of living in the geographical area in which the 

action would occur. 
 

The rule will not have a significant impact on the cost of living in any geographical area in which the 
action will occur. 

 
(7)  A determination of the effect of the action on employment in the geographical area in which the action 

would occur. 
 

The rule will not have a significant effect on employment in the geographical area in which the action 
will occur.  

 
(8)  The source of revenue to be used for the action. 
 

This action is completed with existing revenue. 
 
(9)  A conclusion as to the economic impact upon all persons substantially affected by the action, including 

an analysis containing a description as to which persons will bear the costs of the action and which 
persons will benefit directly and indirectly from the action. 

 
The Board estimates this rule will have a net negative compliance cost. Developers who apply this rule 
to Category 1 soil will incur no new costs and will instead save the entire cost of landfilling excavated 
soil. Developers who apply this rule to Category 2 soil will incur the cost of preparing the application and 
paying TDEC’s oversight cost of approximately $2,500 per site. The sampling required for Category 2 
soil is similar to what would otherwise be required to participate in the VOAP program, so there is no 
additional cost. If sampling results do not indicate the presence of regulated hazardous waste or PCBs, 
applicants would save the entire cost of landfilling the excavated Category 2 soil. Depending on the 
amount of soil involved, this savings could be quite substantial. 
 

 
 
 
 


