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27. Aimsweb tests are referred to as “probes.”  These are short, timed tests lasting 

anywhere from 1 to 8 minutes.

28. In addition to the probes (test sheets), there is also a scoresheet that the teacher 

uses to document the scores from a given probe.  The scores can then be plotted on a graph.  

Those same scores can also be input on a progress monitoring improvement report.

29. Grade level probes are to be conducted every nine weeks.  It is not uncommon 

for students with IEPs to be given probes monthly.

30. Aimsweb testing probes were administered to M.W. as one way to show 

progress in the area of academic readiness.  The IEPs in evidence make reference to Aimsweb 

testing twice in EX.  (for M.W.’s  grade year) and twice in EX.  (M.W.’s  grade year).  

These references are in the areas of reading fluency (128 words “as measured by monthly 

reading probes”) and math calculation (“32 points on an eight-minute math test”).

31. M.W. sometimes performs better on the Woodcock Johnson testing than she 

does on Aimsweb probing; particularly in math, which is the academic discipline in which 

M.W. has always struggled most.

32. M.W. has more difficulty when she takes tests that are timed.

33. Children often prefer to work in subject-matter areas that they do well in.  

Conversely, children often will avoid, or be averse to, working in subject areas in which they 

struggle.

34. M.W. has difficulty focusing, due to her  which causes her to have 

issues in problem solving, such as math problem solving, which involves multiple steps.  

35. Instructional levels for a child, or performance in general, can change from day 

to day.  This can be due to how a child is feeling or how invested the child is in learning that 

day.
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and supports for frequent interruptions when frustrated but made “a lot” of progress since the 

most recent IEP meeting.  During the second reporting period, A.W. was noted to love to help 

others and had increased her ability to work independently without disruption.  In reporting 

period 3, she made slow but steady progress.  In the fourth reporting period, she made 

“continual progress.”  She achieved a 100% rating on the particular objective of hand-raising 

prior to talking.      

84. During the reporting periods of the  grade year, M.W. progressed on annual 

goal 5, regarding one-digit calculations with number lines and anchor charts.  In the first 

reporting period, she was still working on regrouping and borrowing for subtraction, but 

“showed growth, having mastered addition with the use of a number line.”  In the second 

reporting period, she made steady improvement and was more excited about math than 

previously.  In reporting period three, she made slow but steady progress.  In the fourth 

reporting period, A.W. was doing a “good job applying her knowledge in addition and 

subtraction,” and achieved a 90% rating on the objective of subtracting one-digit numbers.       

85. During the first reporting period of the  grade year, M.W.’s annual goal 6, 

regarding two-step math problems, was to begin to be worked on “in the coming week.”  The 

goal was just starting to be worked on due to the lack of foundational skills, and because 

M.W. was still requiring prompts and corrections, but she was able to begin problems 

successfully.  In reporting period three, she made slow but steady progress.  In the fourth 

reporting period, A.W. could do a “few one-step math word problems,” and during the month 

of May showed she could do two-step problems when the problems were read by the teacher.      

86. During the reporting periods of the  grade year, M.W.’s annual goal 7, 

regarding reading, M.W. was working toward the goal, with slight improvement being shown 

since a recent IEP meeting.  In the second reporting period, she was doing well, especially in 
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short-term instructional objective of using appropriate behavior.  During the second and third 

reporting period, M.W. had some difficulty, disrupting class by laughing and joking with 

classmates, but she was still making progress toward the goal. During that time, she went to 

her teacher to ask whether lunch was a more appropriate time to laugh and joke with her 

friends.

100.    During the first three reporting period of the  grade year, M.W. made 

progress on annual goal 3 (pre-vocational) – following directions, completing work and 

staying on task – achieving a rating of 90% for the noted short-term instructional objective.  

In reporting period one, she occasionally argued, but was compliant when asked to correct 

mistakes.  In reporting period three, she was more willing to correct mistakes without arguing. 

101. During the first three reporting periods of the  grade year, M.W. made 

progress on annual goal 4 (adaptive behavior skills) – using self-regulation for turn-taking 

while transitioning and during group and independent work.  In the first reporting period, she 

achieved a rating of 90% for the noted short-term instructional objective; though it’s similarly 

noted, as elsewhere, that she sometimes got overexcited when interacting with peers.  During 

reporting period three, she mastered turn-taking. 

102. During the first three reporting periods of the  grade year, M.W. made 

progress on annual goal 5 – math calculation.  In the first reporting period, she achieved a 

rating of 90% for the noted short-term instructional objective.  However, during reporting 

period 3, M.W. needed extra prompting and support for math as she had developed a dislike 

for the number line when subtracting.

103. During the first two reporting periods of the   grade year, M.W. made 

progress on annual goal 6 – math word problems – with a rating of 60% for the noted short-
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Buchanan or  and she was not aware of any issue with either of them having 

mistreated a student.

141.  assisted both  and  showing them how to 

conduct Aimsweb testing, including assistance with filling out the associated paperwork. 

142. In the area of math, other children in M.W.’s class, who received the same 

mathematics instruction from  did not, in progress reports, show regression.  

LESLEY BROWN – M.W.’S  GRADE SPECIAL EDUCATION TEACHER

143.  obtained a Bachelor’s degree in Business, from the University of 

Tennessee, in 1983.  She obtained a Master’s degree in Banking and Finance, from Louisiana 

State University, in 1988.  She obtained a Master’s in Elementary Education, from the 

University of Tennessee, in 2006.  (EX. 

144.  held a Tennessee Apprentice Teacher License from  to 

 with endorsements of Elementary (K-8) and Special Education Modified 

(K-12).

145.  also held an Interim Type D license, which included endorsements 

for Elementary (K-8) and Special Education Modified (K-12).  The effective date of this 

license is unknown.  

146.  obtained a Practitioner Teacher license on  with 

endorsements of Elementary (K-8), Special Education Modified (K-12), and Special 

Education “Comp” (K-12).

147.  previously held a Practitioner’s License in Tennessee, prior to the 

license she obtained on 
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6.  Respondent denied M.W. a FAPE when it failed to adequately 
monitor the IEP progress of M.W. with objective data (i.e., probes and test 
results) as opposed to subjective data (i.e., teacher opinions).

7.  Respondent denied M.W. a FAPE when it failed to modify M.W.’s 
IEPs to address the “behavioral issues” the district recorded that M.W. was 
exhibiting over a number of school years.

8.  Respondent denied M.W. a FAPE when it, through 
misrepresentation falsified the educational record of M.W. to conceal that the 
district had not provided parent A.W. with required notices, had not performed 
required monitoring, and had not timely conducted reevaluation and other 
required IDEA tasks.  

CONCLUSIONS OF LAW AND ANALYSIS

The U.S. Supreme Court held in Schaffer v. West, 546 U.S. 49 (2005) that the burden 

of proof in a due process hearing, brought pursuant to the IDEA, is on the party “seeking 

relief.”   Thus, when a parent files a due process complaint, the parent bears the burden of 

proof, or burden of persuasion, in the due process hearing.  Specifically, “the party 

challenging the IEP . . . bears] the burden of proving by a preponderance of the evidence that 

the IEP devised by the school is inappropriate.”  L.H. v. Hamilton Cty. Dep’t of Educ., 900 

F.3d 779, 790 (6th Cir. 2018).  In the instant case, the Petitioners clearly bear the burden of 

proof. 

Under the IDEA, schools that receive federal funds for education must provide every 

disabled student with a “free appropriate education” (FAPE).  Somberg v. Utica Community 

Schools, 908 F.3d 162, 170 (6th Cir. 2018); 20 U.S.C. § 1412(a)(1)(A).  In developing 

educational programs and determining appropriate services for those students through an IEP, 

school districts must comply with the substantive and procedural requirements of the IDEA 

and state Special Education law.  Hendrick Hudson Cent. Sch. Dist. v. Rowley, 102 S. Ct. 

3034 (1982).  Procedural violations generally concern “the preparation of an IEP.”  Somberg, 

at 171 (citing Rowley, at 3051).  “Substantive violations concern the substance of the IEP; 
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namely, whether the school has provided ‘an educational program reasonably calculated to 

enable a child to make progress appropriate in light of the child’s circumstances.’”  Id. 

(quoting Endrew F. ex. Rel. Joseph F. v. Douglas Cty. Sch. Dist. 137 S. Ct. 988, 1001 

(2017)).  Parents are not entitled to relief for minor procedural violations, alone. Technical 

procedural violations do not render an IEP invalid.  Dong v. Board of Educ. of Rochester 

Community Schs., 197 F.3d 793, 800 (6th Cir. 1999). 

A determination of whether a student received FAPE must be based on substantive 

grounds.  20 U.S.C. § 1415(f)(3)(E)(i). When a procedural violation is alleged, an 

administrative law judge can only find a FAPE violation if a procedural violation “(I) 

impeded the child’s right to FAPE; (II) significantly impeded the parent’s opportunity to 

participate in the decision-making process regarding the provision of FAPE to the parent’s 

child; or (III) caused a deprivation of educational benefit.” 20 U.S.C. § 1415(f)(3)(E)(ii)(I) – 

(III).  Only procedural violations that result in substantive harm constitute a denial of FAPE 

and justify relief.  Knable v. Bexley City Sch. Dist., 238 F.3d 755, 764 (6th Cir. 2001) 

(procedural violations must cause substantive harm and constitute denial of FAPE to be 

actionable); see also Bd. of  Educ. of Fayette County, Ky. v. L.M., 478 F.3d 307, 313 (6th Cir. 

2007). 

APPROPRIATENESS OF IEPs

Petitioners’ claim 1 is that LCS denied M.W. a FAPE because it did not provide an 

appropriate IEP for M.W.19  The IEPs in question, in chronological order, are those identified 

in EXS. 8, 9, 4, and 7.  The IDEA, at 20 U.S.C. § 1414(d)(1)(A), requires that an IEP include, 

among other things:  (1) a statement of the child’s present levels of performance; (2) a 

19 Petitioners, in their PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW, cite to 
“300.347(a)(2)” in support of this claim.  Presumably, the Petitioners intended to cite to 34 C.F.R. 
324(b).  Other than a cite to Endrew F., no additional law is cited in support of this claim.
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statement of measurable annual goals; (3) a statement of the special education and related 

services and supplementary aids and services to be provided to the child that, to the extent 

practicable, are based on peer-reviewed research; (4) an explanation of the extent, if any, to 

which the child will not participate with nondisabled children in the regular class and in 

nonacademic and extracurricular activities; and (5) a statement of how the child’s parents will 

be regularly informed of their child’s progress. These “are requirements by which the 

adequacy of an IEP is to be judged, although minor technical violations may be excused.”  

Cleveland Heights-University Heights City Sch. Dist. v. Boss, 144 F.3d 391, 398 (6th Cir. 

1998).  The Petitioners have failed to carry their burden of proof on this claim.    

The United States Supreme Court modified the test to determine whether an IEP 

substantively provided FAPE under the IDEA in Endrew F. v. Douglas Cnty. Sch. Dist. RE-1, 

137 S. Ct. 988 (2017). For a district to substantively offer FAPE, an IEP must be reasonably 

calculated to enable a child to make progress appropriate in light of the child’s circumstances. 

Id. at 999.  An IEP should be “construed only after careful consideration of the child’s present 

levels of achievement, disability, and potential for growth.” Id.  With a child for whom 

progressing smoothly through the regular curriculum is not a reasonable prospect, the IEP 

“need not aim for grade-level advancement,” but should be appropriately ambitious, including 

challenging objectives.  Endrew F., at 1000. 

When determining the appropriateness of an IEP, “[a]ny review of an IEP must 

appreciate that the question is whether the IEP is reasonable, not whether the court regards it 

as ideal.” Endrew F., at 999.  An IEP is a snapshot in time. Fuhrmann v. East Hanover Bd. of 

Educ., 993 F.2d 1031, 1041 (3rd Cir. 1993). Thus, the appropriateness of an IEP must be 

viewed by “what was, and was not, objectively reasonable when the snapshot was taken, that 

is, at the time the IEP was drafted.” Id.  
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Moreover, even if the Respondent had been incorrect in its prior evaluations, Dr.  

testified that the  evaluation, which resulted in her being determined to be intellectually 

disabled, was correct and done in accordance with the IDEA.  Therefore, from that point 

forward, any alleged issues with IEPs would not have been based on M.W.’s pre-  

eligibilities.

Therefore, it is CONCLUDED that the Petitioners have failed to meet their burden of 

proof, on Claim 1, to show the IEPs in question were not substantively appropriate, were not 

designed with M.W.’s unique needs in mind, were not reasonably calculated to enable her to 

make progress appropriate in light of her circumstances, and that they were not appropriately 

ambitious, including challenging objectives – thereby denying M.W. a FAPE.

QUALIFICATIONS OF  AND 

Petitioners’ claim 2 is that Respondent denied M.W. a FAPE by allowing an 

unqualified teacher to implement her IEPs.23  Respondent argues, in its PROPOSED FINDINGS 

OF FACT AND CONCLUSIONS OF LAW, that the Respondent did not follow Tennessee policies 

relative to  and  having taught M.W.; that M.W.’s progress 

deteriorated during their time as teachers; and that A.W. not being made aware of their 

licensure status “significantly interfered” with A.W.’s right to effectively participate in the 

IEP process.  The Petitioners have carried their burden of proof to show that  

having taught M.W., without the appropriate endorsements, is a procedural violation of the 

IDEA, and that it significantly impeded parent A.W.’s opportunity to participate in the 

decision-making process regarding the provision of FAPE to M.W., thereby also constituting 

a substantive violation of the IDEA.  The Petitioners have not carried their burden of proof to 

23 Petitioners, in their PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW, cite to “(300.505 
[Parental consent])” in support of this claim.  Presumably, Petitioners intended to cite to 34 C.F.R. § 
300.300.  No other law is cited to support the claim.
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show that  having taught M.W. constituted a substantive violation of the IDEA 

by way of causing a deprivation of educational benefit.

Petitioners first argue that Respondent did not follow Tennessee Department of 

Education (TDOE) policies 1) requiring, pursuant to the Every Student Succeeds Act, 20 

U.S.C. §§ 6312, 20-days-notice to be provided to parents if a teacher does not meet applicable 

state licensure requirements at the grade level(s) and subject area(s) in which the teacher has 

been assigned; and 2) a policy that “Special Education teachers [must] have taught full time as 

a Special Education teacher for at least one year preceding their Special Education 

Assignment.”  To the extent these are simply policies, they are not law.  Therefore, the failure 

to follow either does not constitute a procedural violation of the IDEA.  Likewise, to the 

extent the Respondent may have committed a violation of another federal law (e.g., the Every 

Student Succeeds Act), it is questionable whether such a violation would constitute a 

procedural violation of the IDEA, per se.    

In the unreported case of Damian J. v. Sch. Dist. of Philadelphia, Civil Action No. 06-

3866, 2008 WL 191176 (E.D. Penn. Jan. 22, 2008), a Pennsylvania Federal District Court 

found a denial of FAPE in a case that involved the allegation of an unqualified classroom 

teacher.  In that case, the court relied on both 20 U.S.C § 1401, and a companion 

Pennsylvania law, requiring that special education teachers be “highly qualified,” which term 

included certain licensure requirements.  Damian J., at *3.  

While the IDEA no longer contains the “highly qualified” requirement,24 it does, 

pursuant to 20 U.S.C. § 1415(a)(14)(A), require that the state educational agency (SEA) 

establish and maintain qualifications for special education teachers.  The SEA, the Tennessee 

24 The highly qualified language, and its definition, were struck by a 2015 amendment (Pub. L. 114-95 
§ 9214(d)(1)).
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Department of Education (TDOE), has done so through TENN. COMP. R. & REGS. 0520-02-03-

.11(1), which requires that “[a]ll educators shall hold a valid Tennessee educator license with 

an endorsement covering the work assignment as provided in T.C.A. Title 49, Chapter 5.”25  

TDOE also allows a teacher to obtain a provisional Special Education endorsement, to teach 

Special Education, through: 

(a) submitting a recommendation for the educator preparation provider 
verifying:

1.  Enrollment in a program of study for additional endorsement in the special 
education endorsement area; and

2.  An assurance that the educator will be assigned a mentor who is endorsed in 
the special education endorsement area.

TENN. COMP. R. & REGS. 11(8)(a)(1) – (2).  

 had a Special Education endorsement, which qualified her, under the IDEA, to 

teach Special Education.   had neither a Special Education endorsement nor a 

provisional Special Education endorsement when teaching M.W.’s special education class.  

He likewise did not have an endorsement to teach beyond the 5th grade.  Therefore, his having 

taught M.W. Special Education, in  grade, constitutes a procedural violation of the IDEA.     

In Damian J., despite finding that the teacher was not qualified, the court did not term 

the violation a procedural violation of the IDEA.  Instead, the court focused on the substantive 

question of whether the teacher caused a denial of “a meaningful educational benefit,”26 

ultimately finding a denial of FAPE.  The court noted a long list of items to support its 

conclusion (failures of most things imaginable regarding a Special Education student), which 

it is unnecessary to recount, here.  

25 Tenn. Code Ann. Title 49, Chapter 5 adds no substance to the regulation, as it relates to this case.

26 The case was decided after Rowley but before Endrew F.
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Nack ex rel. Nack v. Orange Cty. Sch. Dist., 454 F.3d 604, 613 (2006) (quoting Fort Zumalt 

Sch. Dist. v. Clynes, 119 F.3d 607, 612 (8th Cir. 1997) (citing Rowley, 102 S. Ct. at 3049; A.W. 

By and Through N.W. v. Northwest R-1 Sch. Dist., 813 F.2d 158, 163-164 (8th Cir. 1987)).  

The IEP must only be “reasonably calculated to enable a child to make progress appropriate in 

light of the child’s circumstances.”  Endrew F., at 999.  Furthermore, the IDEA “guarantees 

access to education – not that a child will achieve a particular outcome.”  Barney v. Akron Bd. 

of Educ., 763 Fed.Appx. 528, 533 (6th Cir. 2019).  With respect to annual goals, the IDEA 

only requires that a child’s IEP be revised, “as appropriate, to address any lack of expected 

progress.”  20 U.S.C. § 1414(d)(4)(A)(ii)(I).

It must be said, here, that the Petitioners provided no proof of what manner, or type, of 

progress should have been made by M.W. during the time covered by the statute of 

limitations, but simply argue that not enough progress was made, primarily relying on the 

evolution of her educational experience from her kindergarten year through   This is 

insufficient to show a denial of FAPE.  J.B. by and through Belt v. Dist. of Columbia, 325 

F.Supp.3d 1, 9 (D.D.C. 2018) (“Limited academic progress does not ipso facto signal a 

violation of the IDEA.”)).31  It is also curious that no request, by the Petitioners, was made to 

attend extended school year (a program for students who regress during the school year or 

who would regress so much during the summer that they would not be able to catch up the 

following year), as contemplated by 34 C.F.R. § 300.106, during the time period covered by 

the statute of limitations, if indeed no progress, or a true regression, were evident.  The 

Respondent’s experts both testified that M.W. made progress, appropriate given M.W.’s 

circumstances, on her IEP goals during the time covered by the applicable statute of 

31 The J.B. court also notes that neither does uneven progress necessarily equate to a violation of the 
IDEA.
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Therefore, the Respondent shall do the following:

1. Provide adequate training to District and School personnel, who have the 

responsibility for hiring Special Education teachers, on TDOE’s requirements for such hires; 

and 

2.  Create a checklist with all of the applicable TDOE requirements, appending all necessary 

documentation to the checklist.  The checklist shall be reviewed, and signed, by personnel 

who are ultimately responsible for making any new hires, including, but not limited to, the 

Special Education Supervisor, the Principal, and the head of human resources, or comparable 

department, to show their agreement that the hire comports with applicable TDOE 

regulations. 

It is so ORDERED.

This FINAL ORDER entered and effective this the 23rd day of December, 2020.

Filed in the Administrative Procedures Division, Office of the Secretary of State, this 

the 23rd day of December, 2020.
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NOTICE OF FILING PROCEDURES

Due to the COVID-19 pandemic, APD has changed its filing procedures.  Until further 

notice, filings should be made by email to APD.Filings@tn.gov or by facsimile to 615-741-4472. 

Paper filings should only be made by mail if a litigant has no access to either email or facsimile.  

If you are filing by email, documents should be saved in PDF format prior to filing.  Each document 

to be filed must be a separate PDF.  Only one filing method should be used.  Please name PDFs 

for filing in the following format:  

“APD CASE NUMBER  YOUR NAME ABBREVIATED NAME OF DOCUMENT BEING 
FILED AGENCY NAME”  
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REVIEW OF FINAL ORDER

The Administrative Judge’s decision in your case in front of the Tennessee Department of Education, called a Final 
Order, was entered on December 23, 2020.  If you disagree with this decision, you may take the following actions:

1. File a Petition for Reconsideration:  You may ask the Administrative Judge to reconsider the decision by 
filing a Petition for Reconsideration.  Mail to the Administrative Procedures Division (APD) a document that 
includes your name and the above APD case number, and states the specific reasons why you think the 
decision is incorrect.  The APD must receive your written Petition no later than 15 days after entry of the 
Final Order, which is January 7, 2021.

The Administrative Judge has 20 days from receipt of your Petition to grant, deny, or take no action on your 
Petition for Reconsideration.  If the Petition is granted, you will be notified about further proceedings, and 
the timeline for appealing (as discussed in paragraph (2), below) will be adjusted.  If no action is taken within 
20 days, the Petition is deemed denied.  As discussed below, if the Petition is denied, you may file an appeal 
no later than February 22, 2021.  See TENN. CODE ANN. §§ 4-5-317 and 4-5-322. 

2. File an Appeal:  You may appeal the decision in federal or state court within 60 days of the date of entry of 
the Final Order, which is no later than February 22, 2021, by:

(a)  filing a Petition for Review “in the Chancery Court nearest to the place of residence of the person 
contesting the agency action or alternatively, at the person’s discretion, in the chancery court nearest to the 
place where the cause of action arose, or in the Chancery Court of Davidson County,” TENN. CODE ANN. § 
4-5-322; or
(b)  bringing a civil action in the United States District Court for the district in which the school system is 
located, 20 U.S.C. § 1415.

The filing of a Petition for Reconsideration is not required before appealing.  See TENN. CODE ANN. § 4-5-
317.  A reviewing court also may order a stay of the Final Order upon appropriate terms.  See TENN. CODE 

ANN. §§ 4-5-322 and 4-5-317.
STAY

In addition to the above actions, you may file a Petition asking the Administrative Judge for a stay that will delay the 
effectiveness of the Final Order. A Petition for stay must be received by the APD within 7 days of the date of entry of 
the Final Order, which is no later than December 30, 2020.  See TENN. CODE ANN. § 4-5-316. 

FILING

To file documents with the Administrative Procedures Division, use this address:
Secretary of State

Administrative Procedures Division 
William R. Snodgrass Tower

312 Rosa L. Parks Avenue, 8th Floor
Nashville, TN 37243-1102
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Fax: (615) 741-4472




