


Notice

Any party aggrieved by this decision may appeal to the Chancery Court for
Davidson County, Tennessee or the Chancery Court in the county in which the
petitioner resides or may seek review in the United States District Court for the
district in which the school system is located. Such appeal or review must be
sought within sixty (60) days of the date of the entry of a Final Order. In
appropriate cases, the reviewing court may order that this Final Order be stayed
pending further hearing in the cause.

If a determination of a hearing officer is not fully complied with or implemented,
the aggrieved party may enforce it by a proceeding in the Chancery or Circuit
Court, under provisions of Section 49-10-601 of the Tennessee Code Annotated.



BEFORE THE TENNESSEE DEPARTMENT OF EDUCATION
DIVISION OF SPECIAL EDUCATION

IN THE MATTER OF:

the Student, and
the Student’s parent,
Petitioners, DOCKET NO: 07.03-130752J
V.
RUTHERFORD COUNTY

SCHOOLS,
Respondent.

FINAL ORDER

This matter was heard in Murfreesboro, Tennessee on February 29-March 4, 2016, before
Leonard Pogue, Administrative Law Judge, assigned by the Secretary of State, Administrative
Procedures Division, pursuant to T.C.A. § 49-10-606 and Rule 520-1-9-.18, Rules of State Board
of Education. Petitioner [JJjjjjj student, and ] parent, were represented by attorneys Christina
Daugherty and Kelli Haas. Attorneys Melinda Jacobs, Deanna Arivett and Angel McCloud
represented Respondent Rutherford County Schools (RCS). This matter became ready for
consideration upon the filing of proposed findings of fact and conclusions of law (May 20, 2016)
and the filing of reply briefs (June 3, 2016) by the parties.

- - - initiated this due process hearing on April 15, 2015, alleging that
RCS failed to provide [Jjj with a “free appropriate public education” (FAPE) as required by the
Individuals with Disabilities Education Act (IDEA), 20 U.S.C. 1400 ef seq. and related State law
and regulations. Petitioners are requesting past and future compensation for attending a private

tutoring program, counseling services for [Jj reimbursement for future educational placement
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and grammar and a small group for history. ACEE is not recognized as a school by the State of
Tennessee or under any state certification system and does not provide curriculum correlated
with Tennessee's standards or require that its tutors have licensure/degrees in education. [}
and ACEEFE's tutors are using instructional materials on the Istto Sth grade level. The owner
of ACEE selected i instructional materials based on assessments that she administered:
however, she has not earned any degrees in educational assessment. One of the assessments
she administered to [Jj interpreted to [ and then used to make educational decisions
for- was an outdated standardized assessment published more than 35 years ago.

32.  When [Jjjj was tested by Dr. D. Malcolm Spica, a Clinical Neuropsychologist, in
September, 2015, - ranked in the low average range with an IQ of 81, had a 4th grade
equivalent in Reading, performed at the 3rd grade level for Arithmetic, and at the 2nd grade
level for Spelling. According to Ms. Anderson, since beginning ACEE, [JJj has improved
approximately two (2) grade levels in math and significantly in reading.

33.  Inthe fall of 2014,- received counseling from Phil Plant. Mr. Plant is not
a licensed counselor or psychologist, although he testified that he has provisional licensure,
has a Master’s degree in Professional Counseling, has all the clinical hours needed toward being
a LPC, and is working under the supervision of a LPC.

34, The goals and objectives of- IEPs have aligned with grade level state
standards, accommodations, and specially designed instruction. During . -school
years, RCS completed two annual IEPs and also proposed four additional IEP addendums to
address needed changes. - signed in agreement to all of- [EPs prior to the August 14,
2014 incident. - acknowledges that . consistently expressed - opinions and gave .

input during [EP meetings.
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I. Identification/Evaluations

3. Under the IDEA’s “child find” provisions, school districts have an obligation to
identify, locate, and evaluate all children with disabilities. 34 C.F.R. § 300.111. If a school
district fails to satisfy its child find duty or fails to offer a disabled student an appropriate 1EP,
and if that failure affects the student’s education, then the district has necessarily denied the

student a FAPE. Boose v. District of Columbia, 786 F.3d 1054, 1056 (D.C. Cir. 2015).

4. To prove that a delayed evaluation for a student was a procedural violation of
IDEA’s child find, a Petitioner “must show that school officials overlooked clear signs of

disability and were negligent in failing to order testing, or that there was no rational justification

for not deciding to evaluative.” Bd. of Educ. of Fayette County. Ky. v. .M., 478 F.3d 307 (6th
Cir. 2007). The law does not require that schools evaluate and identify as disabled every student

that is having academic difficulties. D.K. v. Abington Sch. Dist., 696 F.3d 233 (3d Cir. 2012).

The mere fact that a school district decides not to evaluate a student is not a child find violation.

E.g.. A.P. v. Woodstock Bd. of Educ.. 572 F. Supp. 2d 221, 225 (D. Conn. 2008), aff’d, 370 Fed.

Appx. 202 (2nd Cir. 2010).
5. The Sixth Circuit Court of Appeals has found that a school district did not

overlook clear signs of a disability when a student was moderately successful with interventions

over approximately a two-year period. Bd. of Educ. of Fayette County., Ky. v. ..M., 478 F.3d at
307.

6. - was identified as a “student with a disability” under the IDEA from
-through . withdrawal from RCS in August of 2014 and consistently received special
education and related services. The evidence shows that RCS conducted comprehensive

evaluations to determine eligibility for a secondary disability (in addition to evaluating to
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Hamilton County Board of Education, 392 F.3d 840, 853 (6" Cir. 2004) citing Dong ex rel.

Dong v. Bd. of Educ. of the Rochester Cmty. Sch.. 197 F.3d 793, 800 (6™ Cir. 1999).

8. A finding of procedural violations does not necessarily entitle Petitioners to relief.
Id. The procedural violation must cause substantive harm, and thus constitute a denial of FAPE,

for relief to be granted. Id., Metropolitan Bd. of Pub. Educ. V. Guest, 193 F. 3d 457, 464-465 (6”'

Cir. 1999). A court need not reach the question of substantive compliance if the court finds
procedural inadequacies that result in the loss of educational opportunity, or seriously infringe
the parents’ opportunity to participate in the IEP formulation process, or that caused a

deprivation of educational benefits. M.M. v. Lafayette School Dist., 767 F.3d 842, 852 (9" Cir.

2014 citing N.B., 541 F.3d at 1207.

9. An IEP shall include, among other things, (1) a statement of the child’s present
levels of educational performance (2) a statement of measurable annual goals (3) a statement of
the special education and related services and supplementary aids and services to be provided to
the child that, to the extent practicable, are based on peer-reviewed research (4) an explanation of
the extent, if any, to which the child will not participate with nondisabled children in the regular
class and in the nonacademic and extracurricular activities and (5) a statement of how the child’s
progress toward the annual goals will be measured. 20 U.S.C. §1414(d)(1)(A). Although minor
technical violations of these requirements may be excused, there must be appropriate objective

criteria for measuring progress. Cleveland Heights-University Heights City School District. v.

Boss, 144 F.3d 391 (6™ Cir. 1998).
10.  FAPE must be “tailored to the unique needs of the handicapped child by means of
an IEP. Rowley, 458 U.S. at 205. The educational benefit must be beneficial and that benefit

must be gauged in relation to an individual child’s capabilities and potentialities. Deal v.
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It is Determined that Respondent is in compliance with the IDEA, has not committed
any procedural or substantive violations of the IDEA, and did provide - with a free
appropriate public education. It is ORDERED that the remedies and relief sought by Petitioners
are denied. Respondent is the prevailing party in this matter.

Entered this the Z ’l lday of June, 2016.

)

LEONARD POGUE
ADMINISTRATIVE JUDGE

Filed in the Administrative Procedures Division, Office of the Secretary of State, this

day of June, 2016.

Q. Bodnd. Gtlion.

Riclfadd C. Collier, Director
Administrative Procedures Division
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