IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE

AT NASHVILLE
JOHN DOE 1 et al. )
) Case No. 3:24-¢cv-00777
V. ) Judge Crenshaw
) Magistrate Judge Holmes
STATE OF TENNESSEE et al. )

AGREED EDUCATION RECORDS PROTECTIVE ORDER '

Pending before the Court is the parties’ joint motion for entry of agreed education records

protective order (Docket No. 106), which is GRANTED for the reasons requested.

The Court has previously entered a Discovery Protective Order (Doc. No. 71) governing
the general production or exchange of all hard copy and electronic materials, documents, and other
items. The Parties have requested the Court enter this Agreed Education Records Protective Order
to comply with requirements of the Family Educational Rights and Privacy Act, 20 U.S.C. § 1232¢g
(FERPA), and 34 C.F.R. § 99.3, as amended by 20 U.S.C. § 1232 ef seq., the Uninterrupted
Scholars Act (USA).

Plaintiffs have requested the production of documents and information that may include
personally identifiable information contained in education records, the disclosure of which is
protected by FERPA. Such information may be released pursuant to judicial order, provided the
student and his/her parents are notified in advance of the disclosure and are provided the

opportunity to seek protective action. 20 U.S.C. § 1232¢g(b)(2) and 34 C.F.R. 99.31(a)(9)(ii).

' The Court’s substantive modifications to the parties’ agreed protective order are
delineated by striking through deleted language, if any, and underlining added language.
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Defendants wish to produce educational information relevant in the case without violating
the provisions of FERPA or its companion rules and to comply with the statute’s notice
requirements.

Based upon the foregoing, the Court orders as follows:

1. To the extent that any of the discovery requests made by Plaintiffs seek documents
and information that constitutes “education records” of non-party current or former students
previously or currently incarcerated in detention centers licensed by the Department of Children’s
Services (the “incarcerated students”), this Order authorizes Defendants to produce such
documents and information in accordance with 20 U.S.C. 1232g(b) and 34 C.F.R. § 99.31(a)(9)(i1),
provided the notice protocol set forth below is followed.

2. Nothing in this Order waives or adjudicates any non-FERPA-related objections
Defendants may have to Plaintiffs’ discovery requests as provided for in the Court’s Discovery
Protective Order (Doc. No. 71).

3. The protocol in this Order is adopted for treatment of documents and information
that constitute the education records of non-party current or former incarcerated students.

4. Before producing any education record, Defendants shall make reasonable efforts
in accordance with 34 C.F.R. § 99.31(a)(9)(ii) to notify the non-party current or former
incarcerated students whose records are to be disclosed in discovery, as described in paragraphs
5-7 below. Students, whose education records are to be disclosed, and their parents shall receive
the following notice, as described in paragraphs 5-7 below, which shall provide a fourteen (14)
day period to seek protective action and shall provide notice as follows:

Date of Notice:

A party in the lawsuit, John Doe 1, et al. v. the State of Tennessee, et al., Case No.
3:24-cv-00777, a proposed class action now pending in the United States District
Court for the Middle District of Tennessee, Nashville Division, has requested
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certain records maintained by the Tennessee Department of Children’s Services
(“DCS”) and the Tennessee Department of Education (“TDOE”) related to
education provided to students currently or previously incarcerated in facilities
licensed by DCS. Certain of your records are the subject of this request. The Court
has entered an Educational Records Protective Order (Doc. No. ), a copy of
which is attached.

DCS and TDOE are required by law to make reasonable efforts to notify you that
certain of your educational records, as defined by the Family and Educational
Rights and Privacy Act, 20 U.S.C. 1232(g) (“FERPA”) and 34 C.F.R. 99.3, may be
produced pursuant to judicial order so that you may seek protective action if you
wish. Federal law permits disclosure of education records without prior written
consent if the disclosure is to comply with a judicial order, following reasonable
efforts to notify any affected students or their parents and allow them to seek
protective action if they wish to do so.

The Court’s Order allows fourteen (14) days from the date of this Notice (above)
for you to seek protective action in accordance with 34 C.F.R. § 99.31(a)(9)(ii).
You may seek protective action by going to either of the following webpages:

https://www.tn.gov/education/legal-services/public-notices.html
https://www.tn.gov/education/districts/instruction/alternative-education.html
https://www.tn.gov/dcs/program-areas/education.html

Complete the form housed on one of the webpages noted above to provide the
following information.

I. Your full name.

2. Your date of birth.

3. Your relationship to the student, or confirmation you are the student.

4, Your contact information — Phone Number, Email Address, and Physical
Address.

5. Please describe your particular objection to the disclosure of educational

records in the referenced lawsuit.

This information is necessary to properly identify the particular student for whom
you wish to seek protective action.

Employees of DCS and TDOE cannot provide legal advice to individuals
concerning this Notice; however, you have the right to seek independent counsel if
you wish. If you wish to seek protective action, you must complete the form no
later than fourteen (14) days after the Notice date.
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5. The Notice shall be posted by TDOE on TDOE’s Public Notices webpage:
https://www.tn.gov/education/legal-services/public-notices.html and on TDOE’s Alternative
Education webpage: https://www.tn.gov/education/districts/instruction/alternative-education.
html.

6. The Notice shall be posted by DCS on DCS’s Education webpage:
https://www.tn.gov/dcs/program-areas/education.html.

7. TDOE shall disseminate a copy of the Notice to all Local Educational Agencies
(“LEA”) and request that the Notice be posted on each LEA’s website.

8. The Notice shall not include any other instructions from Defendants. Officials
speaking on behalf of DCS or TDOE may not provide legal advice to any non-party student or
his/her parent with respect to the Notice, but if any such official is contacted by a student or his/her
parent, that official may state that the student or his/her parent may describe in the form any
concerns the student or his/her parents may have, and may generally describe the nature of the
student’s records in question.

9. Upon receipt of an objection, TDOE will notify the other Parties.

10. After the fourteen (14) day Notice period expires, Defendants shall provide any
responsive educational records requested for which no objection was made either by the respective
non-party student or the respective non-party student’s legal guardian. Such educational records
will be produced, pursuant to the provisions of the Discovery Protective Order (Doc. No. 71), and
with all personally identifiable information included, subject to any limitations provided for in 20

U.S.C. § 1232¢(b)(6) and 34 C.F.R. 99.21(a)(14), if applicable.
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11.  If any objection is made by any non-party student or his/her legal guardian during
the fourteen (14) day period, that non-party student’s records shall not be released without further
instruction from the Court.

12.  If Plaintiffs wish to challenge the non-party student and/or his/her parent’s
objection to seek specific records, Plaintiffs can file an appropriate motion with the Court on notice
to the objecting non-party student and/or his/her parent.

13. Any non-party student records subject to this Order are to be treated as Confidential
Education Records as provided for in the Discovery Protective Order (Doc. No. 71) previously
entered by the Court.

It is SO ORDERED.
Signed By:
J. Gregory Wehrman y )
United States Magistrate Judge
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