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N THE CLHANCERY COURT OF THE STATE OF TENNESSERey. Co. Chancery Court
TWENTIETH JUDICIAL DISTRICT, DAVIDSON COUNTY

LESLIE A. NEWMAN,
Commissioner of Commerce and Insurance
for the State of Tennessee,

Pefitioner,

V.

No. 10-507-1II
SMART DATA SOLUTIONS, LLC
a Tennessee limited liability company,
AMERICAN TRADE ASSOCIATION,
INC, an Indjana nonprofit corporation with )
its principal place of business in Tennessee, }
AMERICAN TRADE ASSOCIATION, )
LLC, an Arkansas limited liability company, )
SERVE AMERICA ASSURANCE, )
a corporation with an unknown location, )
BART S. POSEY, Sr. an individual, )]
ANGIE POSEY, an mdividual, )
)
)
)

)
)
)
)
)
)
)
)
)
)
)
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OBED W. KIRKPATRICK, Sr.

an individual,

LINDA KIRKPATRICK, an individual,

RICHARD H. BACHMAN, an individual, )

WILLIAM M. WORTHY, I, an individual, }

COLIN YOUELL, au, jndividual, )
Respondents. )

FINAL ORDER APPOINTING THE COMMISSIONER AS RECEIVER
FOR LIQUIDATION OF RESPONDENTS SMART DATA SOLUTIONS,
LLC, AMERICAN TRADE ASSOCIATION, INC., AMERICAN TRADE
ASSOCIATION, LLC, AND SERVE AMERICA ASSURANCE,
CONDUCTING UNAUTHORIZED INSURANCE COMPANY BUSINESS;
PERMANENT INJUNCTIVE RELIEF

Order of Liquidation of Smart Data Solutions, Amernican Trade Association, Inc., Amernican Trade
Association, LLC and Serve America Assurance
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1. The Commissiéner of Commmerce and Insurance for the State of Tennessee, Leslie A.
Newman, 1o her official capacity or her successors in office, is appointed Liquidator of the
msurer and Insurance business comprised of and known by any of the names: AMERICAN
TRADE ASSOCTATION, an Indiana corporation, and AMERICAN TRADE
ASSOCIATION, an Arkansas limited hability company, SMART DATA SOLUTIONS,
a Teoxessee Limited liability company, and SERVE AMERICA ASSURANCE, 2
business entity of unknown location, that were operating with principal offices in 4676
Highway 41 North, Springfield, Tennessee 37172 and at 400 Memorial Bivd., Springfield, 7y

owers o rontuct the-acts set-forthor the-Verdred Petitron, asaadtegad oswrer, (hereinafter
“the ATA entities, SDS and SAA”, or, collectively "lnsurex" or "receivership entities™) for
purposes of liquidation as provided by Tenn. Code Ann. §§ 56-9-306, and 307 with all the
.powers conferred by law on receivers and ligmdators of insurers appointed under those
statutes. In addition to those powers specifically enumerated in this Final Order of
Liquidation and by operation of law under Teon. Code Ann. §§ 56-9-101, ef seq., for
liquidators of insurers, the Liquidator shall have the power to exercise all powers now held or
hereafter conferred upon receivers by the laws of this state not inconsistent with Tenn. Code
Ann. §§ 56-9-101, et seq.;

2. Pursuapt to Tenn. Code Ann. § 56-9-307, the IComm_issioner, as Liquidatox, is
authorized and directed forthwith (1) to take possession of all accounts, assets, monies, and
property (both tangible and intangible) belonging to, held by and/or in the name of American
Trade Association, Smart Data Solutions and Sexve America Assurance, aswell-as-

desenbed—m—ﬂ:rc—vcrrﬁtd-eomp‘}m both within and without the State of Tennessee, (2) to
be vested by operation of law with the title to all of the property, contracts and rights of

action, and all of the accounts, assets, momies, books and recoxds of the msurer, wherever
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Jocated, as of the date of entry of the liquidation order, and any further title or rights in
property gained by the Commuissioner by virtue of such receivership, and (3) to have the right
to recover the same aod reduce the same to possession and to administer them under the
general supervision of the Court with all the powers granted a Liquidator and receivers under
Tenn. Code Ann. §§ 56-9-101, et seq. The Commissioner shall have immediate aceess to
and shall occupy and control the premises and all records, databases, and computer files used
to carry out the bustoess of the surer, the ATA entities, SDS and SAA, regardless of their

location and possession,

3. Any bank, savings and loan association, financial nstitution ox other person, which
has on deposit, in its possession, custody or control any funds, accounts and any other assets
of the ATA entities, SDS and/or SAA, including financial institution accounts held o the
name of other account holders, NCLUDING BUT NOT LIMITED TO THE FOLLOWING
FINANCIAL INSTITUTIONS: Farmers and Merchants Bank and First State Bank shall
immediately transfer title, custody and conﬁoi of all such funds, accounts, or asgsets to the
Liquidator, and are bereby instructed that the Liquidator has absolute control over such
funds, accounts and other assets. The Liquidator may change the name of such accounts and
other assets, withdraw them from such bank, savings and loan association or other financial
mstitution, or take any lesser action necessary for the propex conduct of this receivership. No
bank, savings and Joan association or other financial institution shall exercise any form of
set-off, alleged set-off, lien, any form of self-help whatsoever, or xefuse to transfer any funds

or assets to the Liquidator’s control without the permission of this Cout;

4, Pursuant to Tenn. Code Ann. § 56-9-307, the rights and liabilities of the ATA
entities, SDS and SAA and of their creditors, policyholders, shareholders, members and all
other persons interested in this tnsurer's estate shall become fixed as of the date of the entry

of this Order of Liquidation, except as provided m Tenn. Code Ann. §§ 56-9-308 and 326;
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5. The facts and legal questions before the Court in the April 14 and 27 Memoranda and
Orders pertained and were confined to whether the Commissioner had the authority to liquidate
the receivership entities. The Court was able to conclude that that authority existed without
reaching or deciding the issue of whether the policyholders have insurance coverage through the
recelvership entities. Additionally, the issue of the remedies of the State, the policyholders and
all others protected by the Liquidation Act, and the legal theories that inform those remedies
have not yet come before the Court. In that regard, because the receivership entities have been
ruled by the Court to be de facfo insurers, the State or the policyholders may assert remedies
derived from insurance coverage based on a quasi-contract and/or contract implied by law.
Accordingly, to preserve all rernedies of the State, policyholders and all others protected by the
Liquidation Act, the Court provides herein that to the extent the effective date of policies,
including bonds and other noncancellable business, becomes relevant or is necessary, pursuant
to Tenn. Code Ann. § 56-9-208, all policies, including bonds and other noncancellable busmess,
shall continue in force only for the lessexr of: (1) a period of thirty (30) days after the date of
entry of the Order of Liquidation, (2) the expiration of the policy coverage, (3) the date when the
insured has replaced the msurance coverage with equivalent insurance in another insurer or
otherwise termdnated the policy, (4) the liquidator has effected a transfer of the policy obligation
pursuant to Tenn. Code Ann. § 56-9-210(a)(10), or (5) the date proposed by the liquidator and
approved by the Court to cancel coverage, which date has been proposed and approved as May

31, 2010 at 11:59 p.m. Central Time;
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6. This Order of Liquidation shall tenminate coverage at the time specified in Tenn.
Code Anmn. § 56-9-308(a) for purposes of any other statute;

7. The Liquidator shall have all the powers enumerated in Tenn. Code Anw. § 56-9-310,
including the power to appoint a special deputy or deputies to act fox her and to deteroone
their reasonablejconvlpcnsaﬁon- The Commudssioner has designated Paul Eggers as one such
special deputy liquidator. The special deputy shall have all powers of the Liquidator as
granted by this Order and as exumerated in Tenn. Code Awn. § 56-9-310. The special deputy
shall serve at the pleasure of the Liquidator;

8. The Liquidatox shall have the power to exnploy employees and agents, legal counsel,
actuaries, accountants, appraisers, cousultants and such other persomnel as the Liquidator

may deem necessary to assist in the biquidation;

9. The Liguidator shall bave the power to fix reasonable compensation of employees
and agents, legal counsel, actuaries, accountants, appraisers and consultaots with the
approval of the Court, and shall have power to pay reasopable compensation to persons

appointed and to defray from the funds or assets of the insurer zll expenses of taking
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possession of, conserving, conducting, liquidating, disposing of, or otherwise dealing with

the business aond property of the insures;

10.  The Liquidator shall have the power to hold heanngs, to subpoena witnesses to
compel their attendance, to administer oaths, to examine any person under oath, and to
compel any pexson to subscribe to his or her testimony after it has been correctly reduced to
writing; and in connection therewith to require the production of any books, papers, records

or other documents which the Liquidatox deems relevant to the inquiry;

11.  The Liquidator shall have the power to audit the books and records of all agents of

the msurer insofar as those records relate to the business activities of the msurer;

12.  If it appears to the Liquidator that there has been criminal or tortious conduct, or
breach of any contractual or fiduciary obligation detrimental to the insurer and recejvership
entities by any officer, manager, agent, broker, employee or other person, the Liquidator may
pursue all appropriate legal remedies on behalf of the receivership entities, including but not
limited to the moaking of criminal referrals to the appropriate state and/or federal aunthorities

and/or law enforcement agencies.

13.  'The Liquidator may consult and cooperate with other state and federal authorities

who may have jurisdiction over any parts of the property and business of the receivership

entities, includiag but not limited to aﬁy ancillary liquudator who may be appoioted. ¥a-
\dition. the Licuid hall 1 } el foror-

14.  The Liquidator sball bave the power to acquire, hypotbecate, encurmber, lease,
improve, sell, transfer, abandon or otherwise dispose of or dea] with, any property of the
insurer at its market value or upon such terms and conditions as are fair and reasopable. The

Liquidator shall also have power to execute, acknowledge and deliver any and all deeds,

Qrder of Liquidation of Swmart Data Solutions, American Trade Association, Inc., Amencan Trade
Association, LLC and Serve America Assurance
7



CLERK AND MASTER Fax:615-862-5722 May 20 2010 14:19 P.14

assignments, refeases and other instruments necessary or proper to effectuate any sale of

property or other transaction in connection with the liquidation;

15.  The Liguidator shall have the power to enter into such contracts as are necessary to
carry out the Ordex of Liquidation, and to affirm or disavow any contracts to which the

ipsurer 1S a party;

16.  The Liquidator shall have the power to continue to prosecute and to institute in the
pame of the insurer or in the Liquidator’s own name any and all suits and other legal
proceedings, in this state or elsewhere, and t0 abandon the prosecution of claims the

Liquidator deems unprofitable to pursue further;

17.  The Liquidator shall have the power to prosecute any action at law or in equity which
may exist on the Liqudator’s behalf, and/or on behalf of the creditors, members,
pohcyholders or sharebolders of the insurer against eny person or entity. Pursuant to Temn.
Code Ann. § 56-9-313(b)(1), the Liquidator may, within two (2) years or such otber longer
time as applicable law roay permit, institute an action or proceeding on behalf of the estate of
the insurer upon any cause of action against which the period of limitation fixed by
applicable law has not expired at the time of the filing of the instant petition for liquidation;

18.  The Liquidator shall have the power to remove any or all records and property of the
insurer to the offices of the Commissioner or to such other place as may be convenient for

the purposes of efficient and orderly execution of the liquidation;

19.  The Liquidator shall have the power under Tenn. Code Ann. §§ 56-9-315, 316, and
317 to avoid fraudulent and preferential transfers;

20.  The enumeration of the powers and authority of the Liquidator shall not be construed

as a limitation upon the Corumissioner or Special Deputy, nor shall it exclude in any maomer

Order of Liguidation of Smart Data Solutions, Aruerican Trade Asscciation, Inc., American Trade
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any right to do such other acts not herein specifically enumerated or otherwise provided for,
as may be necessary or appropnate for the accomplishment of or in aid of the purpose of

liquidation;

21.  Notice. The Liquidator shall give or cause to be given notice of the Oxder of
Liquidation in accordance with Tenn. Code Ann. § 56-9-311 as soon as possible: (1) by first
class mail and either by telegram or telephone to the insurance commassioner of each
jurisdiction in which the Insurer 1s doing business; (2} by fixrst class mail to any guaranty
association or foreign guaranty association which is or may become obligated as a result of
liquidation, if axy; (3) by first class mail to all insurance agents of the insurer; (4) by first
class mail to all persons known or reasonably expected to have claitos against the insurer
inctuding all policyholders, at their last known address as mdicated by the records of the
insurer; and (5) by publication in a newspaper of ‘general circulation in the county in which
the insurer has its principal place of business and in such other locations as the liquidator

deems appropriate;

22.  Claims Deadline - Except as otherwise established by the Liquidator with approval
of the Court, notice to potential claimants undex Tenn. Code Ann. § 56-9-311(a) shall specify
in the notice and require claimants to file with the Liquidator their claims together with
proper proofs thereof under Tenn. Code Ann. § 56-9-324, on orx before 4:30 p.m., Central
Time, Augast 31, 2010, for pugposes of participating in any distbution of assets that may
be made on timely filed claims that are allowed in these proceedings;

23. Withnotice given in accordance with Tenn. Code Ann. § 56-9-311, the distibution of
assets of the insurer under Tepn. Code Ann. §§ 56-9-101, et seq. shall be conclusive with

respect to all claimants, whether or not they receive notice;

24.  Protection from Suit. Pursuant to Tenn. Code Ann. § 56-9-313, no action at Jaw or

equity or in arbitration shall be brought against the fnsurer or Liquidator, whether in

Order of Liquidation. of Smart Data So'lurions, American Trade Association, Inc., American Trade
Association, LLC and Serve America Assurance
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Tennessee or elsewhere, nor shall any such existing actions be maintained or further
presented or prosecuted after issuance of the Order of Liquidation. All ¢laioos mwust be
submitted through the claims process as set forth in the Act, and as further defined in this
Order. Whepever, . the Liquidator's judgment, protection of the estate of the insurer
necessritates ntervention o an achion aganst the nsurer that 1s pending outside this state, the
Liquidator may intervene in the action. The Liquidator may defend any action in which the

Liquidator intervenes under this section at the expense of the estate of the insurer;

INJUNCTIONS AND COOPERATION

25.  Injunctions. Pursuant to Teon. Code Awm. § 56-9-105(2)(1-11), all persons, fixzas,
corporations and associations, inclﬁding, but not lixaited to, Respondents ATA, SDS and

SAA and their officers, directors, members, subscribers, agents, attorneys, accountants,
vendors, contractors, subcontractors and all other persons with authority over or in charge of
any segment of the ATA entities', SDS’s and SAA’s affairs, including, without prejudice to
the generality, Bart S. Posey, Sr.; Angie Posey, Obed W. Kirkpatrick, Sr., Linda Kixkpatrick,
Richard H. Bachman, Colin Youell and William M. Worthy, II, any of its sales force, agents
or representatives, its claims administrators past and present, ATA’s, SDS’s and SAA’s
owners, members, directors, agents, employees and officers, vendors, contractors, and any
others, are prohibited and pexrmanently enjoined from:

(1) the transaction of the ATA entities', SDS’s and SAA’s business, except as to those
activities as may be expressly authorized in wntwg by the Liquidator to aid i the
liquidation;

(2) the interference with any of the members or policyholders of the ATA. entities, SDS and
SAA, or the use of any client or membership lists or information derived from the operations
at any time of the ATA entities, SDS and/or SAA;

(3) any transformation or appropriation of any of the busivess of the ATA entities, SDS,
and/or SAA;

(4) the waste or disposition of its property;

Order of Liquidation of Smart Data Solutions, American Trade Associatiop, Inc., American Trade
Association, LLC and Sexrve America Assurance
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(5)  the destruction, deletion, modification, concealment or waste of records, databases or
computer files of the receivership entities and/or records, databases or computer files that refer
or relate to the receivership entities. This prohubition against destroying records, databases or
computer files is broad and includes cmails.. Should the pronubition effectively preclude an
individual or entity from using a computer not owned by the receivership entities, the individual
shall consult with the Liquidator about transferring the pertinent data to the Liquidator, and
failing a resolution with the Liquidator, the individual naay apply to this Court for a modification

of this mjunction specific to that individual;

Order of Liquidation of Smart Data Solutions, American Trade Association, Inc., American Trade
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(6) the commencernent or prosecution of any actions, or the obtaining of preferences,

Judgments, attachments or other liens, or the making of any levy against the insurer or against
1ts assets or any part thereof wntil further order of this Court, and

(7) any other threatened or contemuplated action, not perouitted under the Act, that might
lessen the value of the insurer’s assets or prejudice the rights of policyholders, enrollees,
oreditors ox shareholders, or the administration of any proceeding under the Act;

and this Court further anthorizes the Liquidator to apply outside of Tennessee for the relief @
described in Tenn. Code Ann. § 56-9-105(a);

%/ The rece ershep eatchies ma&u:ﬂrﬂ bk ot
26.  Cooperation. Pursuant to Temn. CoHe Ann. § 56-9-106, the officers, m‘anagers )
directors, trustees, owners, employees, agents,lattorueys, accountants, vendors, contractors or
subcontractors of the iasurex, ATA entities, SDS and SAA, and any-ether persons with
authomity over or in charge of any segment of the ATA entities', SDS’s and SAA's affairs,
including, without prejudice to the generality, Bart S. Posey, Sr., Angie Posey, Obed W,
Kirkpatrick, Sr., Linda Kixkpatrick, Richard H. Bachman, Colin Youell and Williar M.
Worthy, I, any of their sales force, agents or representatives, their claims administrators past
and present, vendors and contractors, are ordered and required to cooperate with the
Conumassioner in the carrying out of the liquidation. The term "person” shall include any
person who exercises control directly or indirectly over activities of the ATA entities, $SDS
and SAA. : :

cooperate” shall include, but shall not be limited to, the folowing: (1) to reply promptly in

witing to any inquiry from the Commissioner requesting such a reply; and (2) to preserve
and to make available to the Comamuissioner any and all books, bark and iovestment accounts,

pension accounts, documents, or other records or mformation or computer programs and
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databases or property of or pertaining to the ATA entities, SDS and SAA wheresoever
located and in his or her possession, custody ox control. No person shall obstruct ox interfere

with the Comunissioner in the conduct of this liquidation;

27.  Pursuant to Tenn. Code Amn. § 56-9-307(e), the Liquidator shall make financial
reports to the Court, which shall be filed within one (1) year of the Order of Liguidation, and
at Jeast annwally thereafter. Financial reports shall include the assets and liabilities of the
osurer and all fands recetved or disbursed by the Liquidator during the current period;

28.  Any person, finm, corporation or other entity having notice of this Order that fails to
abide by its terms shall be directed to appear before this Court to show good cause, if any
they may have, as to why they should not be held 1o contenapt of Court for vielation. of the

provisions of this Oxder;

29.  No bond 1s required of the Coramissioner as 2 prerequisite for the filing of this
petition or entry of this liquidation order or for the issuance of any injunction, restraining
order, or additional orderx issued as provided by Tenn. Code Ann. § 20-13-101;

30.  The Commissioner may apply to the Court for any further orders and injunctive relief
which may be necessary to implement the terms of this order, or in aid thereof, to which the
Commissioner may be entitled. This Court retains jurisdiction for the purpose of granting
such further relief as from time to time shall be deemed appropriate, and;

“}féa@ being no3ust reason foe dilley, pursugect Yo ug, 5, 02 4 ¥

ot th1s iquidation Order is permanent and a final order and entitled to full falth Tentesae

and credit, pursuantto U.S. Const. Art. YV, § 1 and 28 U.S.C. § 1738, in the state and federal feudes
courts of each of the United States. (rarl

ﬂ/wtledv(h‘.‘)
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IT IS SO ORDERED.

o Tl M,

CHANCELLOR

Approved-foroniry,

ROBERT E. COOPER, JR. (BPR 10934)
Attomey General and Reportex

Luda)

A_ HIESTAND (BPR 14217)
Semor Counsel, Financial Division
(615) 741-6035; fax (615) 532-8223

Law Enforcement & Special Prosecutions Division
Office of the Attomey General

P.O. Box 20207

Nashwville, Tennessee 37202-0207

(615) 7414087

For Respondents Bart and Angie Posey,
Axmerxican Trade Association, Ioc., American Trade Association, LLC and Smart Data
Solutions, LLC:
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William L. Hendricks, Jr. cvdlsimsrmaid
Russell Hensley
Evans Petree Bogatin, PC
1661 Intexnational Place Drive, Suite 300
Memphis, Tennessee 38120 901-474-6144, fax 901-374-7571
Nader Baydoun
Stephen Knight b —trio—tancon L @
Baydoun & Kuight, PLLC M ;, 7 4 {,&fm
424 Church Street, Suite 2650
Nashville, TN 37219 615-256-7768, fax 615-256-6611
Attorneys for Respondents Obed W, Kirkpatrick, Sr. and Linda Kirkpatrick
Dawid L. Raybin ‘

Hollins, Raybin & Weissman, P.C. P I

Suite 2200 . Fifth Thuxd Center

424 Church Street

Nashville, Tennessee 37219 615-256-6666 ext 220; Fax: 615-254-4254
Attorney for Kristy Wright: .

David Glenn Ridings l imrpieai @

1000 Northchase Dr Ste 100

Goodlettsville, TN 37072 : (off) 615-851-1888 (fax) 615-851-1886

Respondent Sexrve America Assurance, Ltd.:

Serve America Assurance, Ltd. Company
117 Windg Oak Way
Blythewood, South Carolina 29016

Serve America Assurance, Ltd.
c/o Beema Pakistan Comparny, Lid.

11 Chundrigar Road, P.O. Box 5626
Karachi-74000, Pakistan Ferattshnbmawazagher oy com

M. Shabnawaz Agha, Cheirman , . @
412-427 Muhammadi House Wﬂ?

Yndividual Respondents:.
Richard H. Bachman

1600 Magpia Cove
Austin, Texas 78746

P. 21
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John L. Nomms, Esq.
Norris & Norris, PLC M b \j }Wﬂi

Fifth Third Center
424 Church Street, Ste. 1300
Nashville, TN 37219

Attorney for Respondent William M. Worthy 1

Order of Liquidation of Smart Data Solutions, American Trade Association, Inc., American Trade
Association, LLC and Serve Ametica Assurance

15



