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Out-of-State Dealer’s Nexus as a Result of Activities of In-State Distribution Center
QUESTIONS
1. Do the activities described in Tennessee Code Annotated § 67-6-102(25)(G), under
which a person, such as an out-of-state retailer, whether directly or by a subsidiary, maintains or
has an in-state distributing house or warehouse, serve as nexus between Tennessee and the outof-state retailer sufficient under the United States Constitution to require the retailer to collect
and remit Tennessee sales tax if the distributing house or warehouse stores and delivers goods to
the retailer’s Tennessee consumers?
2. If the answer to the first question is yes, is the out-of-state retailer liable for Tennessee
sales taxes irrespective of whether the retailer accepts sales orders from Tennessee consumers
electronically, whether by telephone or the Internet?
3. Is there any statutory exemption from an out-of-state retailer’s obligation under
Tennessee Code Annotated § 67-6-201(25)(G) to collect sales tax?
4. If no statutory exemption applies, may the State of Tennessee, by contract or letter
ruling, waive the obligation of an out-of-state retailer to collect sales tax?
OPINIONS
1. Consistent with this Office’s Opinion No. 11-52 issued on June 28, 2011 (copy
attached), if a retailer directly maintains or owns an in-state distributing house or warehouse, then
the retailer has a physical presence within the State of Tennessee and, thus, has nexus with
Tennessee for Commerce Clause purposes. On the other hand, if the in-state distributing house
or warehouse is owned by a retailer’s subsidiary, instead of the retailer directly, nexus is
established only if the subsidiary’s in-state activities are significantly associated with the
retailer’s ability to establish and maintain a market in Tennessee for its sales.
2. In cases where nexus can be established, the fact that the retailer accepts purchase
orders electronically will not affect the retailer’s liability for collecting and remitting Tennessee
sales taxes.
3. The Retailers’ Sales Tax Act does not contain a specific exemption relative to an
out-of-state retailer’s obligation to collect sales taxes under Tennessee Code Annotated § 67-6-
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201(25)(G). In applying this and other provisions of the Act, however, the Commissioner is
required to consider whether imposition of the tax is consistent with any other provision of law,
including the various clauses of the United States Constitution, as interpreted by authoritative
court decisions.
4. As a general rule, the State of Tennessee cannot contractually waive a taxpayer’s
obligation to pay sales taxes where the Retailers’ Sales Tax Act unambiguously establishes an
obligation to pay such taxes. Nonetheless the Commissioner of Revenue possesses substantial
discretion in determining the best measures to take to enforce Tennessee’s tax laws. The
exercise of such discretion is particularly appropriate where the enforcement of a tax may be
debatable. In such instances, enforcement must be balanced with the Department’s other
competing duties and priorities and weighed against the possibility that a contested legal
proceeding could result in the State’s payment of significant legal fees and expenses to the
taxpayer pursuant to Tennessee Code Annotated § 67-1-1803(d) as well as the establishment of
precedential authority detrimental to the interests of the State.
ANALYSIS
1. In a follow-up request to Opinion No. 11-52, you have asked whether the activities
described in Tennessee Code Annotated § 67-6-102(25)(G), specifically the ownership or
maintenance of an in-state distributing house or warehouse by an out-of-state retailer or its
subsidiary, are sufficient to create nexus between Tennessee and the out-of-state retailer. As
your request points out, the Retailers’ Sales Tax Act defines a dealer to be any person who, inter
alia, “[m]aintains or has within this state, directly or by a subsidiary, an office, distributing
house, sales room or house, warehouse, or other place of business.” Tenn. Code Ann. § 67-6102(25)(G) (Supp. 2010).
In accordance with the general discussion set forth in Opinion No. 11-52, if the retailer
itself owns or maintains an in-state warehouse or distribution center, the retailer’s physical
presence within the State of Tennessee would be sufficient to establish nexus for Commerce
Clause purposes. See Quill Corp. v. North Dakota, 504 U.S. 298, 306 (1992). On the other
hand, if a subsidiary owns or maintains an in-state warehouse or distribution center, these in-state
activities will establish nexus for the parent retailer only if they “are significantly associated with
the [retailer’s] ability to establish and maintain a market in this state for the sales.” Tyler Pipe
Industries, Inc. v. Washington Department of Revenue, 483 U.S. 232, 250 (1987).
As our previous opinion points out, “the United States Supreme Court cases dealing with
this issue have involved actual solicitation activities by the in-state affiliate or contractor, thus
leaving room for the argument that actual solicitation is required to establish attributional nexus.”
Op. Tenn. Att’y Gen. No. 11-52, p. 4 (June 28, 2011). Although this Office has argued on behalf
of the State of Tennessee that solicitation activities by the in-state affiliate or contractor are not
essential to a finding of nexus, we also have recognized that “tenable arguments can be made that
actual solicitation activities are necessary to support a finding of nexus.” Id. Accordingly, the
current Supreme Court jurisprudence in this area does not firmly establish whether a subsidiary’s
ownership or maintenance of an in-state distributing center or warehouse would be sufficient to
create nexus where the subsidiary is not engaged in actual solicitation activities.

Page 3
2. In cases where nexus does exist, the retailer is liable for collecting and remitting
Tennessee sales taxes regardless of the method by which the retailer accepts orders for goods
sold to Tennessee customers. If the retailer’s in-state activities are sufficient to establish nexus,
the fact that orders are placed by electronic means, such as by telephone or the Internet, does not
affect the retailer’s state sales tax obligations.
3. The Retailers’ Sales Tax Act does not contain a specific exemption for out-of-state
retailers that are subject to Tennessee Code Annotated § 67-6-102(25)(G). It should be noted,
however, that in applying this and other provisions of the Act, the Commissioner of Revenue
necessarily must make case-by-case determinations not only of whether certain taxpayers fall
within the statutory framework created by the Legislature, but also whether the Commissioner
has the authority to impose sales tax obligations on taxpayers consistent with the Due Process
and Commerce Clauses of the United States Constitution. See, e.g., Tenn. Code Ann. § 67-11802(a)(1)(A)(Supp. 2010) (empowering Commissioner to refund taxes paid against any clause
of the United States Constitution).
4. With regard to your final question, we refer you to recent Attorney General Opinion
No. 11-55, in which this Office stated that, where legislation unambiguously imposes state sales
tax obligations relative to specific transactions, the State of Tennessee cannot contractually waive
a taxpayer’s obligation to pay the tax. See Op. Tenn. Att’y Gen. No. 11-55 (July 11, 2011) (copy
attached). In reiterating this principle, however, and in accord with our answer to Question 3
above, we note the Commissioner of Revenue must necessarily possess considerable discretion in
determining the appropriate measures to take to administer and enforce Tennessee’s tax laws.
See Fisher v. Secretary of United States Department of Health, Education and Welfare, 522 F.2d
493, 504 (7th Cir. 1975) (finding the Secretary of the United States Treasury has substantial
discretion in determining the proper measures to take to enforce federal tax laws); see also
Tusant v City of Memphis, 56 S.W.3d 10, 18-19 (Tenn. Ct. App. 2001) (holding a court will not
issue a writ of mandamus where a public official has to exercise discretion or judgment in the
performance of the official’s duty). The Commissioner’s exercise of discretion is particularly
appropriate when the enforcement of a tax may be debatable and must be balanced and
coordinated with the Commissioner’s other duties and priorities in administering all of the taxes
entrusted to him. The Commissioner may also take into account the likelihood and expense of
litigation his actions are likely to provoke, particularly given that Tennessee law allows
potentially significant awards of attorneys fees and expenses against the non-prevailing party in
tax litigation, see Tenn. Code Ann. § 67-1-1803(d), as well as the broader precedential
ramifications of a decision being rendered that is adverse to the State.
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