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Constitutionality of Tenn. Code Ann. § 36-1-142

QUESTION

Does any provision of Tenn. Code Ann. § 36-1-142, regarding infant abandonment, violate the
state or federal constitutions?

OPINION

This statute is constitutionally defensible against afacial challenge.

ANALYSIS

Under the provisionsof Tenn. Code Ann. § 36-1-142, an infant aged 72 hours or younger may
be“voluntarily delivered” by theinfant’s mother to designated facilitieswithout subjecting the parent to
crimind prosecution. This tatute providesfor the Department of Children’s Servicesto assumethe care,
custody and control of such infant and to petition the appropriate court for legal custody of such child.
Tenn. Code Ann. 8 36-1-142(b). The Department of Children’s Servicesisaso required by this statute
to publish notice once aweek for four consecutive weeks in anewspaper or other publication of generd
circulation in the county where the voluntary ddlivery occurred and in any other county for whichthereare
facts known to the Department that reasonably indicate the infant’ s mother or father may be so located.
Tenn. Code Ann. § 36-1-142(e)(1). The mother has 30 days after notice is complete to revoke such
voluntary delivery. Tenn. Code Ann. 8§ 36-1-142(d). Similarly, afather has 30 days after noticeis
completeto claim paternity. Tenn. Code Ann. 8 36-1-142(e)(3). The mother’ sfailureto seek contact
with theinfant through the Department or to revoke the voluntary delivery after 90 daysshall beabasisfor
termination of parental rights. Tenn. Code Ann. 8 36-1-142(c). The father’sfailure to contact the
Department or register with the putative father registry within 30 days of the last publication shall bar him
from pursuing a paternity action. Tenn. Code Ann. 8§ 36-1-142(e)(3).

Asthisoffice previoudy opined, alowingimmunity from prosecution for amother who *voluntarily
delivers’ aninfant to adesignated facility doesnot implicateany condtitutiona rights. Op. Tenn. Atty. Gen.
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01-035 (March 12, 2001). Likewise, terminating the parenta rights of the mother based on this voluntary
ddivery and thefailureto seek contact with theinfant through the Department or to revoke the voluntary
ddivery within 90 dayswould likely withstand acongtitutional challenge. 1d. Moreover, asthis satute
providesfor thefiling of apetition to terminate the mother’ s parenta rights on the basis of her voluntary
abandonment rather than the abandonment acting as an automatic lega surrender of her rights, thereisno
congtitutional concern regarding any lack of due process protectionsassociated with thefailureto comply
with the formal surrender requirements provided in Tenn. Code Ann. 8§ 36-1-111.

Findly, thisgtatuteis capable of aconstitutional construction regarding therights of theinfant’s
father. Under the provisonsof thisstatute, afather of aninfant |eft at adesignated facility isprecluded from
bringing or maintaining any action to establish paternity of theinfant if the putativefather failsto contact the
Department or register with the putative father registry within 30 days of thelast publication of notice.
Tenn. Code Ann. 8 36-1-142(€)(3). A putative father who failsto claim paternity shall not be entitled to
notice of any subsequent adoption of theinfant. Id. Thisisconsistent with the holding of the Tennessee
Supreme Court that abiologica father must take action to assume responsbility for hischildin order to be
entitled to constitutional protections. Nale v. Robertson, 871 SW.2d 674, 679-80 (Tenn. 1994). On
the other hand, this statute does not provide for the termination of parental rightsif the putative father
registerswith the putative father registry or isthelegal father of theinfant asdefined in Tenn. Code Ann.
§ 36-1-102(28). 'Thus, this statute appears to be congtitutionaly defensible against afacial challenge.
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In order to terminate the parental rights of alegal father or a putative father registered with the putative father
registry, there would have to be grounds warranting termination under Tenn. Code Ann. 8§ 36-1-113. See also Tenn. Code
Ann. § 36-1-117.



Page 3
Requested by:

Honorable Ben Atchley
State Senator

303 War Memoria Bldg.
Nashville, TN 37243-0206



