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Records Concerning HIV Patients

QUESTIONS

1 IstheDidrict Attorney Genera an “appropriate sate agency,” asmentioned in Tenn. Code
Ann. 8 68-10-113 (1)- (5), to receive health department records regarding a person who has HIV?

2. Must the Digtrict Attorney Generd obtain acourt order, under Tenn. Code Ann. 8 68-10-
113 (6), to obtain access to health department records regarding a person who has HIV?

3. Does Tenn. Code Ann. § 68-10-114 prohibit ahealth department employeefrom talking
to the Digtrict Attorney General about themensrea of acriminal defendant, whom the District Attorney
Genera either is prosecuting, or is considering prosecuting, for knowingly exposing someoneto HIV?

4, Does Tenn. Code Ann. 88 68-10-111, et seq., preclude ahealth department worker from
discussing with the Didtrict Attorney Generd’ s Office, factud information regarding an HIV patient which
is not noted in the patient’s chart, but which would go to the patient’ s intention to commit a crime?

OPINIONS

1. No. TheDidtrict Attorney Generd isnot an “ appropriate state agency,” under Tenn. Code
Ann. 868-10-113 (3), to receive health department records regarding aperson who hasHIV. Theonly
exceptionswould be circumstancesin which the Ditrict Attorney Generd isprosecuting, or isconsdering
prosecuting, an individua either under Tenn. Code Ann. 8 39-13-108 or Tenn. Code Ann. 8 68-10-111.

2. Yes. Other thaninthelimited circumstances excepted above, the Didrict Attorney Generd
must obtain acourt order, under Tenn. Code Ann. 8 68-10-113 (6), to obtain accessto heal th department
recordsregarding apersonwho hasHIV, unlessreleaseis made with the consent of al personsidentified
in the information released.
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3. Yes. Absent aconsent under Tenn. Code Ann. 8 68-10-113 (2), or acourt order under
Tenn. Code Ann. §68-10-113 (6), ahedth department employeeisprohibited from talking to the Digtrict
Attorney General about themensrea of acriminal defendant whom the Digtrict Attorney Genera either
IS prosecuting, or is considering prosecuting, for knowingly exposing someoneto HIV. We base our
conclusion, however, on Tenn. Code Ann. § 68-10-113, rather than on Tenn. Code Ann. § 68-10-114.

4, Yes. Tenn. Code Ann. 8 68-10-113 protects as strictly confidential all records and
information held by the department or local health department rel ating to known or suspected cases of
sexually transmitted disease. Assuming that the crime in question does not fall within either of the two
limited exceptionswe haveidentified, unless suchinformationisreleased with aconsent under Tenn. Code
Ann. 868-10-113 (2), or acourt order under Tenn. Code Ann. 8 68-10-113 (6), any health officer who
violatesthe gtrict confidentiaity requirementsimposed by Tenn. Code Ann. § 68-10-113 commitsaClass
C misdemeanor under Tenn. Code Ann. § 68-10-111.

ANALYSIS

A ddlicateinterrelationship exists between the hedlth rel ated statutes which govern the control and
spread of sexudly transmitted diseases, Tenn. Code Ann. 88 68-10-101, et seq., and thecriminal statutes
which govern the same subject matter, Tenn. Code Ann. 88 39-13-108, 39-13-109, 39-13-112, 39-13-
516, and 39-13-521. Thefocusof theformer, of course, ison the medical and epidemiological measures
to be directed toward that end, while the focus of the latter, necessarily, relatesto the deterrence goas of
the criminal code. Both the state or local health department officer, as well as the District Attorney
General, have aduty to enforce the statutory measureswhich are available to each of them, respectively,
inorder to protect the public from either the negligent, or willful, spread of sexually transmitted diseases.

In someways, their concomitant effortsto control the spread of such diseases dovetail, whilein other
ways, their efforts necessarily diverge. Occasionaly, thereis antinomy between the two legidative
schemes. Yet, in one mgor aspect, both the hedlth related statutes and regul ations concerning sexually
transmitted diseases, aswell asthe criminal statutes concerning sexualy transmitted diseases, evincethe
same concern: maintaining appropriate confidentiaity of records and information received. Tenn. Code
Ann. 88 68-10-113, 68-10-114; Tenn. Code Ann. 88 39-13-112, 39-13-521. In this context, we
conclude:

1. Except in circumstancesinwhich the Digtrict Attorney Genera isprosecuting, or isconsidering
prosecuting, an individual, either under Tenn. Code Ann. 8 39-13-108, or under Tenn. Code Ann. 8 68-
10-111, the Digtrict Attorney Genera isnot an “ appropriate stateagency,” under Tenn. Code Ann. 8 68-
10-113(3), to receive health department recordsregarding aperson who hasHIV. Tenn. Code Ann. 8
68-10-113 imposes aduty of strict confidentiality upon the Department of Health, aswell as upon the
variouslocal health departments, concerning all records or information relating to known or suspected
cases of sexually transmitted disease. Tenn. Code Ann. 8§ 68-10-113 provides:
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All records and information held by the department or alocal health department relating
to known or suspected cases of sexually transmitted disease shal bestrictly confidential.
Such information shall not be released or made public upon subpoena, court order,
discovery, search warrant or otherwise, except that release may be made under the
following circumstances:

(1) Releaseismade of medica or epidemiological information for Satistical purposesin
such form that no individual person can be identified,;

(2) Releaseismade of medical or epidemiological information with the consent of all
persons identified in the information released;

(3) Releaseismade of medical or epidemiological information to medical personnel,
appropriate state agencies, or county or district courtsto enforcethe provisions of this
chapter and related regulations governing the control and treatment of sexually
transmitted diseases;

(4) Releaseismade of medical or epidemiologica information to medical personnd ina
medical emergency to the extent necessary to protect the health or life of the patient;

(5) Inacaseinvolving aminor not morethan thirteen (13) years of age, only the name,
age, address and sexually transmitted disease treated shall be reported to appropriate
agents as required by the Tennessee Child Abuse Law (8§ 37-1-403). No other
information shall bereleased. If theinformation to bedisclosed isrequired in acourt
proceeding involving child abuse, the information shall be disclosed in camera;

(6) (A) Releaseismade during alegal proceeding when ordered by atrial court judge,
designated by Tenn. Code Ann. 8§ 16-2-502, or ajuvenile court judge through an order
explicitly finding each of the following:

(i) Theinformation sought ismaterid, relevant, and reasonably calculated to beadmissible
evidence during the legal proceeding;

(ii) The probative vaue of the evidence outweighstheindividud’ sand the public’ sinterest
in maintaining its confidentiality;

(iif) The merits of the litigation cannot be fairly resolved without the disclosure; and
(iv) Theevidenceisnecessary to avoid substantial injustice to the party seeking it and,

ether the disclosure will result in no ssgnificant harm to the person examined or tregted, or
it would be substantially unfair as between the requesting party and the person examined
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or treated not to require the disclosure.

(B) A juvenile court judge shall make the findings set forth in subdivision (6) (A) by
examining the information, in camera, and shall order the information placed under
seal. Suchjudgeshall only examinethe recordsof ajuvenilewhoisunder thejurisdiction
of the court. (emphasis added).

Tenn. Code Ann. 8 68-10-113 (1) - (5) contains only one reference to disclosure of health
department records or information to “ appropriate state agencies.”* Tenn. Code Ann. § 68-10-113 (3)
permitsreease of medicd or epidemiologicd information to “medica personnd , gopropriate Sate agencies,
or county and district courts to enforce the provisions of this chapter and related regulations,
governing the control and treatment of sexually transmitted diseases,” (emphasisadded), rather thanto
enforceviolations of the criminal statutesrelated to sexually transmitted diseases. Indeed, other than the
Class C misdemeanor pendty, imposed by Tenn. Code Ann. 8§ 68-10-111 upon any hedth officer or other
personswho fail to perform duties required of them by, or who violate any provisions of, Tenn Code Ann.
88 68-10-101, et seq., thereis scant dlusion in Tenn. Code Ann. 68-10-101, et seq., to the criminal
datutesregarding sexually transmitted diseases. Certainly, the Didtrict Attorney Generd isnotinaposition
to enforce most provisions of Tenn. Code Ann. 88 68-10-101, et seq., relative to protection of the public
hedlth by state, digtrict, county and municipa health officers. However, the Didrict Attorney Generd, and
none other, indeed isin aposition to prosecute violations of Tenn. Code Ann. 8§ 68-10-111. (Ironicaly,
Tenn. Code Ann. §68-10-111 isthe very section, under which any hedlth officer releasing information
to the Didtrict Attorney Generd outsde the parameters of the Strict confidentiaity requirements mandated
by Tenn. Code Ann. 8 68-10-113, might be prosecuted by the District Attorney General).

Becausethe specific purpose of Tenn. Code Ann. § 68-10-113 (3), relativeto release of medical
or epidemiological informationto “ appropriate state agencies,” isdirected toward alimitedend, “....to
enforce the provisions of this chapter and related regulations governing the control and treatment of
sexudly transmitted diseases,” it isour opinion that, with two exceptions, the Didtrict Attorney Generd is
not an “ appropriate Sate agency,” asmentioned in Tenn. Code Ann. 8 68-10-113 (3), to receive hedlth
department recordsregarding a person who hasHIV. Thefirst exception, Tenn. Code Ann. § 68-10-
111, we havediscussed. The second exception, Tenn. Code Ann. 8 39-13-108, establishes acriminal

Tenn. Code Ann. § 68-10-113 (5) concerns reports made to “ appropriate agents,” under the Tennessee Child
Abuse Law, Tenn. Code Ann. § 37-1-403. Tenn. Code Ann. § 37-1-403 (g) states specifically: “ Every physician or other
person who makes a diagnosis of, or treats, or prescribes for any venereal disease set out in § 68-10-101, or venereal
herpes and chlamydia, in children thirteen (13) years of age or younger, and every superintendent or manager of aclinic,
dispensary, or charitable or penal institution, in which there is a case of any of the diseases, as set out in this subsection,
in children thirteen (13) years of age or younger shall report the case immediately, in writing on aform supplied by the
department of health to that department. If the reported cases are confirmed and if sexual abuse is suspected, the
department of health will report the case to the department of children’s services. The department of children's
services will be responsible for any necessary follow-up.” (emphasis added). Clearly, the “appropriate agents,” referred
toin Tenn. Code Ann. 8 68-10-113 (5), are representatives of the Department of Children’s Services.
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offense, violation of which isaClassE felony, the quarantine and regulatory aspectsof which areto be
implemented by the Department of Health, under rules and regulations promulgated by the Department
of Health. Tenn. Code Ann. § 39-13-108 provides:

(8) The department of health, acting pursuant to § 68-10-109, shall promulgate rules
regarding transmission of HIV. Such rulesshall include specific proceduresfor quarantine
or isolation, as may be necessary, of any person who clearly and convincingly
demonstrates willful and knowing disregard for the health and safety of others and who
poses adirect threat of significant risk to the health and safety of the public regarding
transmission of HIV.

(b) The department is authorized to quarantine or isolate such person within a secure
facility, after exercising other gppropriate measures, if the person continuesto poseadirect
threat of significant risk to the health and safety of the public. Any such person so
quarantined or isolated within asecurefacility, who intentionally escgpes from such facility,
commits a Class E felony.

Clearly, prosecution of anindividua by the Digtrict Attorney Generd for aviolation of Tenn. Code Ann.
§ 39-13-108 fdlswithin the ambit of Tenn. Code Ann. 8 68-10-113 (3), “....to enforce the provisions of
thischapter and rel ated regul ationsgoverning thecontrol and treatment of sexually transmitted di seases.”
Other than these two limited exceptions, however, we conclude that the Digtrict Attorney General isnot
an “ appropriate state agency,” within the meaning of Tenn. Code Ann. 8 68-10-113 (3), to recelve hedlth
department records regarding a person who has HIV.

2. Since, other than inthe limited circumstances excepted above, the Didrict Attorney Generd
isnot an “appropriate state agency,” within the meaning of Tenn. Code Ann. 8 68-10-113 (3), to receive
health department records concerning a person who has HIV, the Digtrict Attorney General must obtain
acourt order, under Tenn. Code Ann. 8§ 68-10-113 (6), to obtain access to health department records
regarding aperson who has HIV. (Our analysiswould, of course, exclude the circumstancein which
medical or epidemiologica information is released with the consent of all personsidentified in the
information released, Tenn. Code Ann. 8 68-10-113 (2).) In Sate v. Alexander Fears, 659 S. W. 2d
370 (Tenn. Cr. App. 1983), the court addressed theissue of accessto medica records concerning sexudly
transmitted disease, and, in so doing, construed two statutory provisions, each of which have been
amended sincethedecisionin the Fearscase: Tenn. Code Ann. § 10-7-504 (a), and Tenn. Code Ann.
§68-10-101. TheFearscasewasdecided prior to the 1988 enactment, and 1992 re-enactment, of Tenn.
Code Ann. § 68-10-113, which established dtrict requirements concerning disclosure of health department
recordsand information regarding sexually transmitted di seases, and which prohibitsrelease or public
disclosure of suchinformation, either by subpoena, court order, discovery, search warrant, or otherwise,
except in conformance with the requirementsof that section. Withthisin mind, itisclear that Fearsisonly
margindly vauableto our anadlyss, snce, dthough it has not been overturned, itsholding is, nevertheless,
congtricted by subsequent legidative enactments. Reecting the defendant’ s Fourth Amendment argument,
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the court in Fears dispdlled the notion that the defendant had any legitimate Fourth Amendment expectation
of privacy in hismedical recordswhich werein possession of, and owned by, the Lentz Public Health
Center.? The court also rejected the defendant’ s reliance on the above statutory provisions, and, in so
doing, invoked the language of Tenn. Code Ann. 8 68-10-104. The court held:

We do not think that these code sections are applicable. While they protect medical
records of patientsfrom members of the public, the statutes do not protect the medical
records from the courtsand public officias, such asthe Digtrict Attorney Generd, inthe
performance of their official duties. Tenn. Code Ann. § 68-10-104 expressy requires
state health officersto cooperate with proper officials whose duty it isto enforce laws
against prostitution, lewdness, assignation, and the spread of venereal disease. Courts,
grandjuries, and district attorneysare not embraced intheterm“ public” asused inthese
statutes. The records may be subpoenaed to court at the request of any party to a
litigation acting in good faith.

Id., 659 S. W. 2d at 376. Despitetheholdingin Fears, since enactment of Acts 1988, Chapter 695, 88
1,2, and Acts 1992, Chapter 887, §881,2 (codified at Tenn. Code Ann. § 68-10-113), records and
information held by the department or alocal health department relating to known or suspected cases of
sexually transmitted disease “ ....shall not be released or made public upon subpoena, court order,
discovery, search warrant, or otherwise....,” (emphasis added), unless falling within one of the
exceptions which, we believe, would alow such release, or unless the court order comports with the
requirements set out in Tenn. Code Ann. 8 68-10-113 (6). The statutory mandate requiring state health
officersto cooperate with proper officia swhose duty it isto enforcelaws againgt prostitution, lewdness,
assignation, and the spread of venereal disease, Tenn. Code Ann. § 68-10-104 (b), cannot be read to
obviate the clear meaning of the |ater-enacted statutory confidentidity provisonsfound in Tenn. Code Ann.
§ 68-10-113. Construing the latter two sections in pari materia, we conclude that the phrase,
“cooperation,” in Tenn. Code Ann. § 68-10-104, cannot be read to mean that the District Attorney
General may accessrecordsor information held by the department or local health department, without
obtaining acourt order under Tenn. Code Ann. 8 68-10-113 (6), unlessthe circumstancesfall within one

2In another case involving privacy of information concerning sexually transmitted diseases, Doe v. Wigginton,
21F. 3d 733 (6" Cir. 1994), the court invoked itsearlier decisionin J.P. v. DeSanti, 653 F. 2d 1080 (6™ Cir. 1981), inrejecting
the plaintiff’s argument that his “constitutional right to privacy” was violated by the disclosure of plaintiff's HIV
infection to a correctional officer. Ontheather
hand, we note that Congress made confidential the information gathered pursuant to the Public Health Act, concerning
sexually transmitted diseases. 42 U.S.C. 88 242m(d), 247c(5). Infact, 42 U.S.C. 242c, which governs state programs which
receive federal grants for prevention and control of sexually transmitted diseases, specifically incorporates state
confidentiality protections. In addition, 42 C. F. R. 8 51b.603 provides: “All information obtained by program personnel
in connection with the examination, care, and treatment of an individual in this program shall be held confidential. It shall
not be disclosed without the individual’s consent except as may be required by the law of a Sate, or political
subdivision of a State, or as may be necessary to provide services to the individual. Information may be disclosed in
summary, statistical, or other form, or for clinical or research purposes, but only if the disclosure does not identify
particular individuals.” (emphasis added).
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of the exceptions mentioned in our analysis, or unlessrelease of the records or information ismade with
consent of all personsidentified in the information released, under Tenn. Code Ann. § 68-10-113 (2).

Not only theprovisions of Tenn. Code Ann. 88 68-10-101, et seq., but also the criminal statutes
regarding release of information concerning sexually transmitted diseases, reflect specific privacy
requirements.® Under Tenn. Code Ann. § 39-13-112, if apersonisinitidly arrested for aviolation of Tenn.
Code Ann. 8 39-13-102, and if the victim of the assault (limited, for purposes of this section, to alaw
enforcement officer, firefighter, correctiona officer, youth services officer, probation and parole officer,
employee of ether the Department of Correction, or Department of Children’s Services, or acompensated
or volunteer emergency medical or rescue worker, emergency medical technician, or paramedic, while
performing an officia duty), suffered actua contact with theblood or other body fluid of the arrestee, then
thearrestee shdl undergo HIV testing immediately, at therequest of thevictim. Tenn. Code Ann. 8 39-13-
112 (a) (1) providesthat “ alicensed medical laboratory* shall perform such test at the expense of the
arrestee,” (emphasis added), while Tenn. Code Ann. § 39-13-112 (b) (1) provides, “ The licensed
medical laboratory shall report the results of the HIV test required under this section immediately to the
victim of the assault,” (emphasis added). Tenn. Code Ann. § 39-13-112 (b) (2) (A) - (G) provides:

Theresult of the HIV test required under this sectionisnot a public record and shall be
available only to:

(A) The victim of the assault;

(B) The parent or guardian of aminor or incapacitated victim;

(C) The attending physician of the person tested and of the victim;

(D) The department of health;

(E) The department of correction;

(F) The person tested; and

(G) The district attorney general prosecuting the case.

(emphasis added).

Additiondly, Tenn. Code Ann. 8§ 39-13-521 mirrorssimilar HIV testing and privacy provisons regarding
personsinitidly arrested for allegedly violating Tenn. Code Ann. 8§ 39-13-502 (aggravated rape); Tenn.
Code Ann. 8 39-13-503 (rape); Tenn. Code Ann. § 39-13-506 (statutory rape); and Tenn. Code Ann.

%In 1993, we issued an opinion in which we discussed Tenn. Code Ann. § 39-13-521 (b), (amended subsequently
by Acts 1994, Chapter 989, § 2; and Acts 1994, Chapter 995, § 1), and in which we opined that the section (then in effect)
prohibited jail officias, health officials, and attorneys from having access to the HIV test results, because the statute
provided that the defendant obtain the test and return a certified copy of the test results to the judge, who, in turn,
examines the results in camera and seals the record. Our opinion also referenced the strict confidentiality requirements
of Tenn. Code Ann. § 68-10-113, aswell as Tenn. Code Ann. § 68-10-114. Tenn. Op. Atty. Gen. No. 93-31 (4/ 2/ 93).

“Tenn. Code Ann. §68-29-104 (8), concerning medical laboratories, excepts from application of Tenn. Code Ann.
88 68-29-101, et seq., “Laboratories under the jurisdiction of county health departments in the state of Tennessee and
such other laboratories as defined by the board.”
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§39-13-522 (rape of achild). Moreover, the confidentiality requirementsin Tenn. Code Ann. 8 39-13-
521 (e) (1), concerning disclosure of HIV test results of an individua convicted of prostitution, are even
more restrictive. Tenn. Code Ann. 8 39-13-521 (e) (1) provides:

Upon the conviction of the defendant for aviolation of § 39-13-513, the court shall order
the convicted person to submit toan HIV test. Such test shall be performed by a licensed
medical laboratory at the expense of the defendant. The defendant shall obtain a
confirmatory test when necessary. Thedefendant shall return acertified copy of theresults
of all teststothecourt. The court shall examineresultsin camera and seal therecord.
For the sole purpose of determining whether thereis probable cause to prosecute a person
for aggravated prostitution under 8 39-13-516, the digtrict attorney genera may view the
record notwithstanding the provisions of subdivision (b) (2). The district attorney
general shall be required to file a written, signed request with the court stating the
reason the court should grant permission for the district attorney general to view the
record. If thetest resultsindicate the defendant isinfected with HIV, then the district
attorney generd may usetheresults of thetest in aprosecution for aggravated progtitution.
(emphasis added).

The above sectionsreflect, certainly, alegidative concern for limited dissemination and privacy of
HIV test information. However, we note that these sections also mandate that such HIV testing be
performed by alicensed medical laboratory, which, by definition, does not include laboratories under the
jurisdiction of the county hedlth departmentsin the Sate of Tennessee. Tenn. Code Ann. 8 68-29-104 (8).
If the Didtrict Attorney General wereto obtain HIV test information from alicensed medical [aboratory,
as provided for in Tenn. Code Ann. § 39-13-112 and Tenn. Code Ann. § 39-13-521 (a) - (d), which,
under such circumstances, thelicensed medical laboratory islegdly bound to make availableto the Didrict
Attorney General, then, of course, no court order under Tenn. Code Ann. 8 68-10-113 (6) would be
necessary. If, on the other hand, the District Attorney General were to seek HIV test information
concerning anindividual who already has been convicted of the offense of prostitution under Tenn. Code
Ann. 8 39-13-513, thenthe District Attorney General must follow the procedures outlined in Tenn. Code
Ann. 839-13-521 (e). Inany event, we concludethat if the District Attorney General seeksHIV records
or information held by the department, or by alocal health department, under circumstanceswhich are
neither excepted under Tenn. Code Ann. § 39-13-108 or Tenn. Code Ann. 8 68-10-111, nor excluded
dueto the consent of all personsidentified inthe medical or epidemiological information to be released,
Tenn. Code Ann. § 68-10-113 (2), then the District Attorney General must obtain a court order, under
Tenn. Code Ann. 8 68-10-113 (6), for release of such records or information.

3. We concludethat ahealth department employeeis prohibited from talking to the District
Attorney Genera about the mensrea of acrimina defendant whom the District Attorney General is
prosecuting, or isconsidering prosecuting, for knowingly exposing someoneto HIV. However, we base
our conclusion on Tenn. Code Ann. § 68-10-113, rather than on Tenn. Code Ann. § 68-10-114. Tenn.
Code Ann. § 68-10-114 provides:
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Except as provided in § 68-10-113 (1) - (6), no state or local department officer or
employee shall be examined inacivil, criminal, special, or other proceeding asto the
existence or contents of pertinent records of a person examined or treated for asexually
transmitted disease by a state or local health department, or of the existence or contents
of such reports received from a private physician or private health facility.
(emphasis added).

Tenn. Code Ann. § 68-10-114 prohibits examination of a health department employee only asto the
existence or contents of records or reports, while Tenn Code Ann. § 68-10-113 providesthat al records
and information held by the department or local health department relating to known or suspected cases
of sexudly transmitted disease shdl be strictly confidentid. (emphasis added). Therefore, it is Tenn. Code
Ann. 8 68-10-113, rather than Tenn. Code Ann. 8§ 68-10-114, which prohibits a health department
employee from talking to the Digtrict Attorney Generd about the mensrea of acrimind defendant whom
theDigtrict Attorney Genera either isprosecuting, or iscons dering prosecuting, for knowingly exposing
someoneto HIV. Inany event, no health department employee ever may discuss such information with
the Digtrict Attorney Generd without obtaining either aconsent under Tenn. Code Ann. § 68-10-113 (2),
or acourt order under Tenn. Code Ann. 868-10-113 (6). Thisisbecause* knowingly exposing someone
to HIV,” by definition, isthe offense of criminal exposureto HIV under Tenn. Code Ann. § 39-13-1009,
rather than the hedlth related offense of exposure of others by aperson infected with asexudly transmitted
disease, under Tenn. Code Ann. §68-10-107. Moreover, sincethereisno apparent nexus between Tenn.
Code Ann. § 39-13-109 and Tenn. Code Ann. 8 68-10-107, prosecution or intended prosecution of an
individua for “knowingly exposing someoneto HIV,” under Tenn. Code Ann. § 39-13-109, would be
unrelated to enforcement of the provisions of Tenn. Code Ann. 88 68-10-101, et seq., and thus, not
subject to the exception we have identified arising out of Tenn. Code Ann. 8 68-10-111.

4, The confidentidity provisonsof Tenn. Code Ann. 8 68-10-113 render strictly confidentia
“al records and information held by the department or local health department relating to known or
suspected casesof sexually transmitted disease.” (emphasisadded). Clearly, the confidentiaity restrictions
arenot limited to written information recorded in the patient’ schart. Rather, the confidentiality restrictions
of Tenn. Code Ann. 8 68-10-113 extend to “ all records and information,” (emphasisadded). Tenn.
Code Ann. § 68-10-111 provides:

Any hedlth officer or any other personswho fail to perform the duties required of themin
this chapter, or violate any of the provisions of same, or of any rule or bylaw promulgated
under itsauthority, commit aClass C misdemeanor. Each violationisaseparate offense.

It isour opinion, therefore, that absent either a consent under Tenn. Code Ann. § 68-10-113 (2), or a
court order under Tenn. Code Ann. 8§ 68-10-113 (6), ahealth department employeeis precluded under
Tenn. Code Ann. 8 68-10-111, aswell as Tenn. Code Ann. 8 68-10-113, from discussing with the
Digrict Attorney Generd, factua information regarding anHIV patient which isnot recorded in the patient
chart, but which would go to the patient’ sintention to commit acrime. Our opinion assumes, of course,
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that the crimein question does not fall within the ambit of either of the two limited exceptionswhichwe
have identified previoudy, namely, prosecution under Tenn. Code Ann. 8 39-13-108, or prosecution of
a health related offense under Tenn. Code Ann. § 68-10-111.
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