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offenses.

UESTION

Would atelevision newsprogram’scommunication of the namesand display of the photographs
of those convicted of prostitution or patronizing prostitution violate any state or federal law?

OPINION

It isthe opinion of this office that the publication of names and photographs of those convicted of
progtitution-rel ated offenseswould not violate the provisions of either the Congtitution of the United States
or the Congtitution of the State of Tennessee; nor isthisofficeaware of any stateor federa law which might
be violated by this proposal.

ANALYSIS

Severd citiesacrossthe country, including LaMesa, Caifornia; Miami, Florida; and S.
Petersburg, Florida, havelaunched anti-progtitution campaignsincorporating publication of the namesand
photographsof those convicted of soliciting prostitution. Art Hubacher, Comment, Every Picture TellsA
Story: IsKansas City’s*John TV” Condtitutional?, 46 U. Kan. L. Rev. 551, 558 (1998). Severd other
cities, including Kansas City, Missouri; Aurora, Colorado; West Palm Beach, Florida; and Boston,
Massachusetts, have publicized the namesof thosearrested for, or even suspected of, soliciting progtitution.
Id. Whilethese campaigns have created substantia loca controversy, neither the United States Supreme
Court, nor thehigh court of any of these states, hasever examined the congtitutiondity of thecities' actions.
Therefore, thelegdity of such acampaign has never been ether expresdy condoned or rejected on gpped.

An assessment of the legality of publishing names and photographs of those convicted of
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progtitution-related offenses begs an analysis of severa condtitutiona rights.! Thefirst of theseistheright
to privacy granted under both thefederal and state constitutions. Aninvasion of theright to privacy may
giveriseto aright of action under 42 U.S.C. §1983. The second right implicated istheright to life,
liberty, and property guaranteed under the Due Process Clause of the 14th Amendment. A violation of
this right may also give riseto aright of action under 42 U.S.C. § 1983.

|. Right to Privacy

Neither the Constitution of the United States, nor the Constitution of the State of Tennessee,
specifically definestheright to privacy enjoyed by itscitizens. However, both documentshave been held
to create such aright. See Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 94 S.Ct. 1879, 40 L .Ed.2d
315 (1974); Davisv. Davis, 842 SW.2d 588, 598-603 (Tenn. 1992). The Tennessee Constitution,
however, affords an even greater right to privacy than that provided by the U.S. Condtitution. Campbel|
v. undquist, 926 SW.2d (Tenn. App. 1996).

Theright to privacy createsa” redm of persond liberty, except in very limited circumstances, which
the government may not enter, and theresult isaright of personad privacy, or aguarantee of certain areas
or zonesof privacy.” Smithv. Sate, 6 SW.3d 512 (Tenn. Crim. App. 1999). These*“zonesof privacy”
necessarily imposelimitson the government’ spower to intrudeinto one’ shome; intervenein one smatters
relating to marriage, procreation, contraception, family relationships, child rearing, or education; compel
divulgence of one' s persona views and beliefs; or publicize one’ spurely personal affairs. See Paul v.
Davis, 424 U.S. 693, 96 S.Ct. 1155, 47 L.Ed.2d 405 (1976); Smith v. Sate, 6 SW.3d 512 (Tenn.
Crim. App. 1999). lItisthislast “zoneof privacy” that meritsfurther considerationin adiscussion of the
subject proposal.

While the Tennessee Supreme Court has recognized that Article | 8 8 of the Tennessee Condtitution
guarantees aright to privacy, that right to privacy has not been extended to protect matters of public
record. See Langford v. Vanderbilt Univ., 199 Tenn. 389, 287 SW.2d 32, 39 (Tenn. 1956)(“ There
can benoinvasion of acommon law right of privacy by publishing information which isalready amatter
of publicrecord”). Nor isthereafederal congtitutional privacy interest in matters of public record. Cox
Broadcasting Corp. v. Cohn, 420 U.S. 469, 493-496, 95 S.Ct. 1029, 1045-47, 43 L.Ed.2d 328
(1975). A defendant’ snameand offense, aswell ashistria and convictioninformation, have been deemed
matters of public record. Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 102 S.Ct. 2613, 73
L.Ed.2d 248 (1982). InFannv. Fairview, 905 SW.2d 167 (Tenn. App. 1994), the Tennessee Court
of Appedshdd that anewspaper which printed an articleregarding acandidate’ s crimina history was not
liablefor invasion of the candidate’ sright of privacy wherethe events surrounding the candidate’ sarrest,
conviction, and subsequent reversal of the conviction were reported in a Tennessee Supreme Court
decision and were already a matter of public record.

1 Attorney General Opinion Letter 97-075 (1997), analyzing the constitutionality of the Tennessee Sexual
Offender Registration and Monitoring Act, addresses many of the same issues contained in this opinion.
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The United States Supreme Court has rejected the idea that a state may not publicize the record of an
arrest. Paul v. Davis, 424 U.S. 693, 713, 96 S.Ct. 1155, 47 L.Ed.2d 405 (1976). In Davis, the Court
noted its unwillingnessto extend theright to privacy to an official act such asan arrest. 1d. However,
Davis notwithstanding, the government can violate on€e' sright to privacy by disseminating personal
information. The United States Supreme Court has prohibited the release of law enforcement records that
could “reasonably be expected to constitute an unwarranted invasion of persona privacy.” InUnited
Sates Department of Justice v. Reporters Committee, 489 U.S. 749, 109 S.Ct. 1468, 103 L.Ed.2d
774 (1988), the Supreme Court recognized asignificant privacy interest in FBI rap sheetsand prohibited
their disclosuretothird parties under the Freedom of Information Act.  The Court, however, did not assert
that dissemination of one’ sarrest record by government official s necessarily constitutesan invasion of
privacy but held that FBI rap sheets areinformation of atype contemplated by the “personal privacy”
exception to the Freedom of Information Act.

The following seems to reconcile these holdings:

Thereisnoligbility for giving publicity to factsabout the plaintiff’ slife that
arematters of public record, such asthedate of hishirth . .. Onthe other
hand, if the record is one not open to public inspection, asin the case of
incometax returns, it isnot public and thereisan invasion of privacy when
itis made so.

United States Department of Justice v. Reporters Committee, 489 U.S. 749, 763 n.15, 109 S.Ct.
1468, 1476, 103 L.Ed.2d 774 (1989)(quoting Restatement (Second) of Torts 8 652D, pp. 385-386
(1977)). Presumably, FBI rap sheetsare generally not open to public inspection whilearrest records are.

Because a person does not have a significant privacy interest in matters of public record and
because conviction records will be matters of public record, it does not appear that dissemination of
information regarding one sconviction for progtitution or patronizing progtitution implicatesany federa or
state right to privacy interest.

1. Due Process

The Due Process Clause of the Fourteenth Amendment provides that no state shall deprive any
person of life, liberty or property without due process of law. U.S. Const., Amend. X1V, Section 1; See
also Tenn. Const., Articlel, Section 8 (“ That no man shall be taken or imprisoned, or disseized of his
freehold, libertiesor privileges, or outlawed, or exiled, or in any manner destroyed or deprived of hislife,
liberty or property, but by the judgment of his peers or the law of the land.”).

In Paul v. Davis, 424 U.S. 693, 713, 96 S.Ct. 1155, 47 L.Ed.2d 405 (1976), the plaintiff
asserted that the inclusion of his name and photograph on a flyer depicting accused shoplifters and
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distributed by the chief of police resulted in damage to hisreputation, thereby depriving him of aliberty
interest protected by the Fourteenth Amendment. The United States Supreme Court rejected the plaintiff’s
claim, holding that reputation a one, gpart from moretangibleinterestssuch asempl oyment, isnot sufficient
to invoke the procedural protection of the Due Process Clause. The Court concluded that the police
chief’ saction in distributing the flyer, while congtituting state action, did not deprive the plaintiff of any
“liberty” or “property” rights guaranteed against state deprivation by the Due Process Clause.

Considering the holding in Davis, the proposal to televise names and photographs of those
convicted of prostitution-rel ated offenses does not appear to endanger any “liberty” or “property” right
protected under the Due Process Clause. Key to thisopinion, however, isthe assumptionthat the names
and photographs are those of only convicted offenders, rather than those merely arrested. Publication of
namesand photographsof thosearrested, but not convicted, would requirefurther analyssof theaccused's
pre-trial due process rights.

The subject proposal does not appear to violate the provisions of either the state or federal
congtitution. Additionaly, thisoffice could find no state or federa lawswhich would be violated by this
proposal.
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