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Delayed BEP Funding

QUESTIONS

1. If theGenera Assembly appropriatesfunding for the Basic Education Program (BEP) and, in
thegppropriationshill, prohibitsdisbursement of thefunding, hasthe General Assembly violated applicable
constitutional or statutory law?

2. DoesTenn. Code Ann. § 49-3-351 give the Commissioner of Education the authority to
delay BEP funding disbursement indefinitely?

OPINIONS

1. The State hasacondtitutiond duty to providefor asystem of free public education for dl K-12
school children, and the Tennessee Supreme Court hasfound that the BEP meetsthis condtitutional duty.
If thefallureto disburse BEP funding adversdly affectsthe delivery of the BEP programtoK - 12 students,
then the failure to distribute could lead to aviolation of the Tennessee Constitution Art. X1 8 12. In
addition, to the extent that Senate Bill 1914/House Bill 1943, Section 54, Item 1 (the appropriationsbill)
attemptsto amend statutory substantivelaw, the provision could violate Tenn. Const. Art. 11, 817 and
Tenn. Code Ann. § 9-4-5108(c).

2. Under Tenn. Code Ann. 849-3-3%4, if state BEP funds areinsufficient, the Commissoner may
reduce each school system’ sfunding by applying apro rata reduction based on average daily membership.
This statute does not authorize the Commissioner to delay BEP funding.

ANALYSIS

The FY 2001-02 appropriationsbill (SB 1914/HB 1943), Section 54, Item 1, statesin relevant
part:
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Notwithstanding any provision of this act to the contrary, no funds
appropriated by theprovisonsof thisact for the Basic Education Program
shall be disbursed.

The State has severa obligations regarding K-12 public education. Article X1, § 12 of the
Tennessee Congtitution requiresthe Stateto provide for asystem of free public education.! The Basic
Education Program, fully funded, meets this constitutional obligation. See Tennessee Small School
Systems v. McWherter, 894 SW.2d 735, 738 (Tenn. 1995).

The BEP isthe only procedure for funding public school education. Tenn. Code Ann. § 49-3-
351(b). Under Tenn. Code Ann. § 49-3-354, the Commissioner of Education distributes the BEP funds
gopropriated by the General Assembly. This statute dso givesthe Commissioner authority to reduce BEP
funding to each school system, on apro ratabasis, if state funds are not sufficient to fund the BEP fully.
Tenn. Code Ann. 8§49-3-354(e). The State' soverd| funding obligationis seventy-five per cent (75%) of
the BEP classroom costs and fifty per cent (50%) of nonclassroom costs. Tenn. Code Ann. 8§ 49-3-356.
Under none of these statutes isthe Commissioner authorized to delay or prohibit distribution of BEP
funding.

It has been suggested that the phrase* subject to dl restrictions prescribed by law,” found in Tenn.
Code Ann. 8§ 49-3-354(a), isabasisfor the Commissioner’ s authority not to distribute BEP funds. The
implication isthat this statutory provision, combined with the appropriations bill section quoted above,
which directsthat BEP funds not be distributed, islegd authority for the Commissioner not to supply BEP
funding to local school systems. The appropriations bill cannot amend or establish general law, without
running afoul of Tenn. Const. Art. 11, 817. See Op. Tenn. Atty. Gen. No. 83-251 (May 12, 1983); see
also Tenn. Code Ann. §9-4-5108(c) (“ The appropriation bill shall not contain any provisions of general
legislation.”).

By prohibiting distribution of BEP funding under SB 1914/HB 1943, Section 54, Item 1, the
General Assembly hasattempted to amend the statutes di scussed above, to direct the Commissioner of
Education to act contrary to statutory requirements that he disburse BEP funding. This the General
Assembly cannot do without violating the condtitution. Furthermore, if the General Assembly chose not
to fund the BEP sufficiently, it would eiminateafactor the Tennessee Supreme Court considered essentid
to the BEP s condtitutionality. About the BEP, the Supreme Court said, “ Adequate funding is essentid
. . . .[Eachfactor] relating to funding . . . isanintegra part of theplanand . . . indispensable to its

! The provision reads: “ The State of Tennessee recognizes the inherent value of education and encourages its
support. The General Assembly shall provide for the maintenance, support and eligibility standards of a system of free
public schools. The General Assembly may establish and support such postsecondary educationa institutions,
including public institutions of higher learning, asit determines.”
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success. [No factor] can be compromised without destroying theintegrity and effectiveness of the plan.”
Small Schoolsll, 894 SW.2d at 738.

Failing to fully fund the BEP would likely subject the State to added litigation.
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