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Constitutionality of Pawnshop Bill

QUESTIONS
1. The caption to Senate Bill 1801/House Bill 1548 provides:

AN ACT to amend Tennessee Code Annotated, Section 45-6-209,
relative to pawnshop transactions.

The body of the act, as enacted by the General Assembly, amends Tenn. Code Ann. 8 45-6-209,
but also addstwo new statutory sectionsto the pawnshop law. Doestheact violate Articlell, Section 17
of the Tennessee Constitution because its body is broader than its caption?

2. By itsterms, Senate Bill 1801/House Bill 1548 establishesa“ pilot program” in countiesthat fall
within specified population brackets. Only two countiesfall withinthesebrackets. Inthesecounties, and
these counties only, licensed pawnbrokerswill be required to take and maintain a copy of athumbprint
from anindividua pawning property. Isthe Pawnshop Bill uncongtitutional becauseit only gppliesintwo
counties?

OPINIONS

1. Wethink the act isdefens ble because it amends no existing statutes besides Tenn. Code Ann.
8 45-6-209, and the additional statutory sections are germane to its subject.

2. Wethink the Pawnshop Bill is defensible against achallenge that it violates state and federa
equal protection requirements becausethereisarationa basisfor the classfication. Further, wethink a
court would conclude thet thelimitationsin Article X1, Section 9 of the Tennessee Condtitution do not gpply
to the Pawnshop Bill because it imposes criminal penalties.

ANALYSIS

1. Constitutionality under Article I, Section 17 of the Tennessee Constitution
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This opinion concerns the congtitutionality of Senate Bill 1801/House Bill 1548, as recently
amended and enacted by the House and Senate (the “Pawnshop Bill”). Asageneral matter, thereisa
strong presumption in favor of the congtitutionality of acts passed by thelegidature. See, e.g., Bozeman
v. Barker, 571 SW.2d 279, 282 (Tenn. 1978); West v. Tennessee Housing Devel opment Agency, 512
S\W.2d 275, 279 (Tenn. 1974). The burden of proof rests on one challenging the congtitutionality of the
statuteto rebut the presumption that the act iscondtitutional. Sate Personnel Recruiting Services Board
v. Horne, 732 SW.2d 289, 291 (Tenn. Ct. App. 1987). Thefirst question concernsthe constitutionality
of thebill under Articlell, Section 17 of the Tennessee Congtitution, regarding bill captions. Thisprovision
states:

Origin and frame of bills. — Billsmay originatein either House; but
may be amended, atered or rgjected by the other. No bill shall become
a law which embraces more than one subject, that subject to be
expressedinthetitle. All actswhichreped, revive or amend former laws,
shdll reciteintheir caption, or otherwise, thetitle or substance of thelaw
repealed, revived or amended.

The caption of the Pawnshop Bill provides:

AN ACT to amend Tennessee Code Annotated, Section 45-6-209,
relative to pawnshop transactions.

Asamended, Section 1 of the Pawnshop Bill amends Tenn. Code Ann. 8§ 45-6-209 by adding a
new subsection (b)(7). Under that provision, pawnbrokersin countiesthat fall within certain population
brackets must take athumbprint from an individua pawning property. Theprint must be maintained with
other records of the pawnbroker. Section 3 of the bill aso amends Tenn. Code Ann. § 45-6-209 by
adding new subsectionsregarding pawn transactionsinvolving afirearm in acounty or municipality that
requires a thumbprint under subsection (b)(7).

Section 2 of the Pawnshop Bill adds a new Section 45-6-222 to the present pawnbrokers law.
That statute setsforth the process by which alaw enforcement officer may obtain athumbprint taken under
Tenn. Code Ann. § 45-6-209(b)(7). The section also adds a new Section 45-6-223. This statute
prohibitsalaw enforcement officer or agency from using athumbprint obtained under Tenn. Code Ann.
8 45-6-209(b)(7) for the purpose of racid profiling. The statute provides for enforcement and penalties
for theviolation of thisprohibition. Finaly, Section 2 of the Pawnshop Bill addsanew Section 45-6-224.
Under that statute, pawnshops required to take athumbprint under Tenn. Code Ann. § 45-6-209(b)(7)
must post a notice, specified in the statute, near the place where the pawn transaction will occur.

ArticleIl, Section 17 isto be construed liberally, and a court will presume that the caption
adequately expresses the subject of the body of the act. Chattanooga-Hamilton County Hospital
Authority v. City of Chattanooga, 580 S.W.2d 322 (Tenn. 1979). The courts have used various tests
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for the proper construction of this congtitutional provision, but “‘the true rule of construction, asfully
established by theauthorities, is, that any provision of theact, directly or indirectly relating to the subject
expressed in thetitle, and having anatura connection thereto, and not foreign thereto, should be held to
be embraced init.’” Id. at 326 (emphasis in original, quoting Cannon v. Mathes, 55 Tenn. 504,
521(1872). The Tennessee Supreme Court recently discussed Article 11, Section 17 asfollows:

TheCondtitutiona languagewas*to prohibit so-called omnibushills and
bills containing hidden provisionswhich legidatorsand other interested
persons might not have appropriate or fair notice.” Nonetheless, the
provision wasto be liberally construed, so that the General Assembly
would not be “ unnecessarily embarrassed in the exercise of itslegidative
powers and functions.”

This Court also recognized early that titles to acts may be general and
broad or restrictiveand narrow, and that the legidlature hastheright to
determinefor itself how comprehensive the object of the statute will be.
Moreover, if thetitleis general or broad and comprehensive, al matters
which are germane to the subject may be embraced in the act. If the
matters are naturally and reasonably connected with the subject
expressed in the title, then they are properly included in the act. If,
on the other hand, the legidature has adopted arestrictivetitte wherea
particular part or branch of asubject is carved out and selected, then the
body of the act must be confined to the particular portion expressed inthe
limited title.

Tennessee Municipal League v. Thompson, 958 S\W.2d 333, 336-37 (Tenn. 1997) (emphasis added;
citations omitted). In that case, the Court addressed the constitutionality of an act that contained the
following caption:

AN ACT to amend Tennessee Code Annotated, Title 6, Chapter 1, Part
2; Title 6, Chapter 18, Part 1; and Title 6, Chapter 30, Part 1, relative to
the distribution of situs-based tax collections after new municipal
incorporations and the timing of elections to incorporate new
municipalities.

1997 Tenn. Pub. Acts, Ch. 98. Severa sections of the act amended Tenn. Code Ann. § 6-1-201 to
liberdizethe requirementsfor theincorporation of new municipdities. Among other arguments, the plaintiff
cities contended that the amendment wasinvaid under Article 1, Section 17. The Court found that the
subject of the act was the amending of the statutory schemes enumerated in the caption, but that the phrase
“relativeto. . .” madethe caption regtrictive. The Court concluded that the act violated Article I1, Section
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17 because the body of the bill included amendmentsthat fell outsde the “relativeto. .. ” clauseinthe
caption.

The Tennessee Supreme Court has a so concluded that acaption stating that its purpose wasto
amend aparticular satute “relative to verdict and sentenceon felony conviction” wasredtrictive. Farris
v. State, 535 SW.2d 608 (Tenn.1976). The Court found that the body of the act could not
constitutionally amend the specified Satute relative to ajudge’ s chargeto ajury in felony prosecutions.
Similarly, the Court concluded that an act with a caption specifying the statutory schemesit wasto amend
could not amend other statutes not mentioned in the caption. Satev. Chastain, 871 SW.2d 661 (Tenn.
1994).

Wethink Senate Bill 1801 is distinguishable from the acts found to be uncongtitutional in these
cases. In Satev. Chastain, the body of an act amended an existing Satute entirely outside the statutory
schemes specifiedinitstitle. In Farrisand Tennessee Municipal League, the body of the act amended
the statute specified in the caption but regarding asubject outside the restrictivetitle. But the caption of
Senate Bill 1801 specifies asingle statute to be amended, Tenn. Code Ann. § 45-6-209, “relative to
pawnshop transactions.” Tenn. Code Ann. 8§ 45-6-209 describes the records that alicensed pawnbroker
must maintain of pawn transactions. When any section of the official Codeisamended the membersof the
Legidature are presumed to know the nature of the section sought to be amended. Pharr v. N.C. & S.
L. Ry., 186 Tenn. 154, 208 S.W.2d 1013 (1948).

Inthis case, each of the new sectionsadded to the statutory scheme on pawnshop transactionsis
directly germane to the amendment that the act makes to Tenn. Code Ann. § 45-6-209, namely, the
requirement that li censed pawnbrokersin certain countiesmust takeathumbprint fromindividual spawning
property. New Section 45-6-222 detailsthe process by which alaw enforcement officer can obtain a
thumbprint required to be kept under Tenn. Code Ann. 8 45-6-209. New Section 45-6-223 prohibitsa
thumbprint kept under Tenn. Code Ann. § 45-6-209 and obtained by alaw enforcement officer from being
used for the purpose of racid profiling. New Section 45-6-224 provides adetailed requirement for posting
notice by any licensed pawnbroker required to take athumbprint under Tenn. Code Ann. § 45-6-209.
None of the provisons of the Pawnshop Bill amendsany existing statute besides Tenn. Code Ann. § 45-6-
209. Each of these statutes could just as easily and logically have been appended to Tenn. Code Ann. §
45-6-209. The provisions appear in new sections to prevent the amended statute from becoming
unmanageably lengthy. For thisreason, we think acourt would conclude that each of the provisonsinthe
body of the bill isgermane to the subject of thebill, that is“amending Tennessee Code Annotated Section
45-6-209,” and, further, falls within the clause “relative to pawnshop transactions.”

2. Application in Two Counties

Asdiscussed above, the Pawnshop Bill addsanew subsection (b)(7) to Tenn. Code Ann. 8 45-6-
209. That statute enumeratestheinformation that alicensed pawnbroker must obtain from an individua
pawning property. The new subsection (b)(7) provides:
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Asapilot project, in any county having a population in excess of eight
hundred thousand (800,000), and in any county havingapopulation of not
less than three hundred el ghty-two thousand (382,000) nor more than
three hundred e ghty-two thousand one hundred (382,100) according to
the 2000 federal census or any subsequent federal census, the right
thumbyprint of the pledgor, provided that if taking the right thumbprint isnot
possi ble the pawnbroker shall take afingerprint from the left thumb or
another finger and shadl identify on the pawn ticket which finger has been
used. A thumb or fingerprint taken pursuant to this subpart shall be
maintained by the pawnbroker for aperiod of five (5) yearsfrom the date
of the pawn transaction.

The Pawnshop Bill also provides:

If any provision of this act or the application thereof to any person or
cdrcumganceishddinvdid, suchinvaidity shdl not affect other provisons
or applications of the act which can be given effect without theinvalid
provision or application, and to that end the provisions of this act are
declared to be severable.

Under 2000 federal censusresults, two counties— Shelby and Knox — fall within the pilot program.
Y our question iswhether the Pawnshop Bill isunconstitutiond becauseit gppliesinonly two counties. The
only congtitutional provisionsthisfeature appearstoimplicate arethe Equal Protection provisionsof the
Tennessee and United States Constitution and Article X1, Section 9 of the Tennessee Constitution
regarding local or special laws.

A. Equal Protection
Article X1, Section 8 of the Tennessee Constitution providesin part:

The Legidature shall have no power to suspend any general law for the
benefit of any particular individua, nor to passany law for the benefit of
individuasincons stent with the general laws of the land; nor to pass any
law grantingtoany individua or individuas, rights, privileges, immunitie,
[immunities] or exemptionsother than such asmay be, by the samelaw
extended to any member of the community, who may be able to bring
himself within the provisions of such law.

This provision and Article I, Section 8 of the Tennessee Constitution, and the Fourteenth
Amendment to the United StatesCongtitution dl guaranteeto citizensthe equd protection of thelaws, and
the samerulesare applied under them asto the vaidity of classificationsmadein legidative enactments.
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Brown v. Campbell County Board of Education, 915 SW.2d 407, 412 (Tenn. 1995), cert. denied,
116 S.Ct. 1852 (1996). For the reasons discussed in Op. Tenn. Atty. Gen. 01-060 (April 17, 2001), we
do not think thishill implicatesafundamental right, nor doesit affect asuspect class. The statutewould,
therefore, be subject to review under the rational basis test.

1. Creation of aPilot Program

Under therational basistest, “[i]f some reasonable basis can befound for the classification, or if
any dtate of facts may reasonably be conceived to justify it, the classification will be upheld.” Satev.
Tester, 879 SW.2d 823, 828 (Tenn. 1994) (citationsomitted, emphasis added); see also Estrin v. Moss,
221 Tenn. 657, 667, 430 S.\W.2d 345 (1968), appeal dismissed, 393 U.S. 318, 89 S.Ct. 554 (1969).
Thus, therationd basistest isalenient sandard under which adefendant may satisfy its burden merely by
demonstrating any possible reason or justification for the statute's passage. Eye Clinic v. Jackson-
Madison County General Hospital, 986 S.W.2d 565, 579 (Tenn. Ct. App. 1998), p.t.a. denied (Tenn.
1999). Further, aclassification having some reasonabl e basis does not offend equal protection merely
because classification is not made with mathematical nicety, or because in practice it resultsin some
inequality. Wyatt v. A-Best Products Company, Inc., 924 SW.2d 98 (Tenn. Ct. App. 1995) as
modified on rehearing, p.t.a. denied (Tenn. 1996).

Aswenotedin Op. Tenn. Atty. Gen. 01-060 (April 17, 2001), the Tennessee Supreme Court has
long recognized that regul ation of the pawnbrokering businessisavalid exercise of the State’ spolice power
to discourage burglaries, thefts, and robberies. Satev. Kirkland, 655 S.W.2d 140, 142 (Tenn.1983).
Legidation requiring licensed pawnbrokersto obtain athumbprint from an individua pawning property is
therefore clearly within the authority of the Generd Assembly. As Opinion 01-060 indicates, the Generd
Assembly also considered legidation that would have imposed a requirement to obtain thumbprints on
pawnbrokers statewide. The question, then, becomes whether the Pawnshop Bill violates the Equal
Protection Clause becauseit establishesapilot programintwo counties. “[A] legidatureisallowedto
attack a perceived problem piecemedl . . .. Underinclusivity aloneis not sufficient to state an equal
protection clam.” Howard v. City of Garland, 917 F.2d 898, 901 (5th Cir. 1990) (quoting Jackson
Court Condominiumsyv. City of New Orleans, 874 F.2d 1070, 1079 (5th Cir. 1989), citing City of New
Orleansv. Dukes, 427 U.S. 297 (1976). See also Opinion of the Justices, 135 N.H. 549, 608 A.2d
874 (1992) (implementation of pilot program in one part of the state does not violate equa protection).
For this reason, we think applicability of the Pawnshop Bill is supported by arational basis.

2. Rational Basisfor Classification of Counties

Evenif acourt were to rgect the argument that the Pawnshop Bill is supported by arationa basis
becauseit implementsapilot program, wethink the bill, to the extent that it gpplies only in Shelby and Knox
Counties, issupported by araiond bass. Thehill would apply in countieswith a population of morethan
800,000 under the 2000 federal census. Shelby County isthe only county that falswithin this population
bracket. The Tennessee Court of Appeals has stated that a classification based on a population bracket
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must have somere ation to adistinctive characteristic of that size population. Chattanooga Metropolitan
Airport Authority v. Thompson, No. 03A01-9610-CH-00319 (Tenn. Ct. App. 1997). Wethink a
classification requiring moreidentification for pawn transactionsin countieswith larger popul ations can be
judtified by the larger number of pawnbrokers and the higher volume of pawn transactionsin those counties.
Because of thesefactors, we think thelegidature could reasonably have concluded that police need more
information in those countiesto monitor pawn transactionsfor stolen property. For thisreason, evenif the
legidative history of thebill doesnot reflect the basisfor singling out the more popul ous counties, we think
the classification is defensible against a challenge that it violates Article X1, Section 8 of the Tennessee
Condtitution. Inthisregard, we note that the pawnbroker statutes now in effect provide more requirements
for pawnbrokerslicensed in counties with a population in excess of 800,000 according to the 1990 federd

census or any subsequent federal census. Tenn. Code Ann. 8 45-6-206(a)(4); Tenn. Code Ann. § 45-6-
209(f). For the reasons discussed above, we think the provision including counties with a population of

more than 800,000 is supported by arationa basis.

The question then becomeswhether thereisaso arationd basisfor sngling out Knox County for
impaosing the requirement that licensed pawnbrokers obtain athumbyprint from individuas pawning property.
Asnoted above, the Tennessee Court of Appeals hasstated that a classification based on apopulation
bracket must have some relaion to adigtinctive characterigtic of that Sze population. The Pawnshop Bill
appliesin any county “. . . having a population of not less than three hundred eighty-two thousand
(382,000) nor more than three hundred e ghty-two thousand one hundred (382,100) according to the 2000
federa censusor any subsequent federa census” Thisisavery narrow population bracket. We have not
reviewed the legidative history of the Pawnshop Bill. ThisOffice, however, isunaware of any rationd bass
for sngling out acounty within this population bracket for different trestment. We note, however, that the
Pawnshop Bill containsaseverability clause. Wethink acourt would concludethat, even if the act may
not constitutionally apply to Knox County, it can constitutionally apply in Shelby County.

But the population bracket isvery narrow. Itisextremey unlikely that any other county besides
Knox County will ever fal withinthisbracket. Further, the Pawnshop Bill referstoa* pilot program.” No
other county can even qudify for the program until the next federal census. For thisreason, wethink it can
beargued that the classification isintended to apply to Knox County, and Knox County alone. Wethink
thereisarational basisfor singling out Knox County for gpplication of the new requirement. The county
has the third highest population in the State. More importantly, however, it isthe site for alarge public
university. Wethink the Generd Assembly could rationaly have concluded that such acounty isuniquely
situated becauseit hasalarge population of short-termresidents and that, for thisreason, policein Knox
County need moreinformation than other countiesto monitor pawn transactionsfor stolen property. We
think a court would therefore conclude that this classification is supported by arationa basis.

B. Article XI, Section 9

Under Article XI, Section 9 of the Tennessee Constitution:
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... any act of the General Assembly private or local in form or effect
applicable to a particular county or municipality either in its
governmental or its proprietary capacity shall be void and of no
effect unless the act by its terms either requires the approval by a
two-thirds vote of the local legidative body of the municipality or
county, or requires approval in an election by a majority of those
voting in said election in the municipality or county affected.

Any municipality may by ordinance submit to its qualified votersin a
general or specia electionthequestion: “Shall thismunicipality adopt
home rule?’

Inthe event of an affirmativevote by amgjority of the qualified voters
voting thereon, and until the repeal thereof by the same procedure, such
municipdity shal beahomerulemunicipaity, and the General Assembly
shall act with respect to such home rule municipality only by laws
which are general in terms and effect.

Tenn. Congt. Art. X1, 89 (emphasisadded). If the Pawnshop Bill isanalyzed asabill that appliesonly to
Shelby and Knox Counties, thenitisarguably “locd in effect” within the meaning of thisprovison. Further,
both Memphis and Knoxville are homerule municipalities. But the Pawnshop Bill imposes criminal
pendtiesfor violations. Neither thelocal approval requirement nor the homerulelimitationsimposed by
Article X1, Section 9 of the Tennessee Constitution apply to the enactment of acriminal statute. Jonesv.
Hayes, 221 Tenn. 50, 424 SW.2d 197 (Tenn. 1968). This Office hasreached asimilar conclusion with
regard to the state statutory scheme governing gambling on horseracing. Op. Tenn. Atty. Gen. 89-37
(March 28, 1989). See also Polk v. Edwards, 626 So.2d 1128 (La. 1993) (the statutory scheme
suspending the laws against gaming wasnot alocal or specia law even though it could only operatein
Orleans Parish or on specific waterways). For this reason, we think a court would conclude that the
Pawnshop Bill is not subject to review under Article X1, Section 9 of the Tennessee Constitution.
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