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QUESTIONS

1. DoesArticle VI, Section 708 of the Charter of the City of Knoxville, whichisaHome
Rulemunicipdity under Article X1, Section 9 of the Tennessee Condtitution, conflict with any genera law
regarding elections?

2. Isany part of Article VII, Section 708 in violation of any provision of the Tennessee
Constitution?

3. Are“specid dections’ included withinthemeaning of theterm* generad municipa dection”
in Tenn. Code Ann. § 2-5-151(e)(2)?

4, If the City of Knoxvilleredigtrictsitscouncil districtsduring the 75 day signature gethering
periodin Tenn. Code Ann. 8 2-5-151(f)(2), how will thisaffect therequirements of Tenn. Code Ann. 88
2-5-151(¢e)(2) and 2-1-107?

OPINIONS

1 Totheextent that Section 708 authorizesthe Knox County Election Commissiontoseta
specia election on adate other than the next avail able general municipa or county €l ection morethan 60
daysfrom certification of therecall petition, itisthe opinion of this Officethat Section 708 conflictswith
and is superceded by Tenn. Code Ann. § 2-5-151(f)(2).

2. It isthe opinion of this Office that Section 708 does not violate any provisions of the
Tennessee Constitution.

3. Itisthe opinion of thisOfficethat arecall eection under Section 708 is strictly speaking
a“gpecid eection,” but it must beheld at thesametime asthe next “ general municipa or county election”
more than 60 days from certification of the recall petition.

4, Since Tenn. Code Ann. 8§ 2-5-151(d) requires“at least 15% of those registered to vote
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inthe municipality” (as opposed to registered votersin the council district) to sign the recall petition,
redigtricting of thedigtrictsfor the Knoxville City Council will have no effect upon whoisquaifiedto sign
the recall petition during the 75 day signature gathering period in Tenn. Code Ann. § 2-5-151(f)(2).

ANALYSIS

1. Under Article X1, Section 9 of the Tennessee Condtitution, the charter of amunicipdity that
adopts*“homerule’ may not be altered or amended by the Generad Assembly except “by lawswhich are
generad intermsand effect.” But that provision was not intended to enable“homerule” municipalitiesto
adopt charter provisionsthat areinconsi stent with the general law. See Journa and Proceedings of the
1953 Condtitutional Convention regarding Resolution 117, now Article X1, Section 9, p. 1011(“[E]venif
you el ect to operate at your option under the home rule plan, and you elect to amend your charter, you
cannot adopt an amendment that i sincons stent with the genera law, with only one exception that thehome
rule city will have the exclusive right of regulating the pay of its employees.”)

Tenn. Code Ann. § 2-5-151(f)(2) provides that:

[A] petition for recall, referendum or initiative shal befiled at least
sixty (60) days beforeagenerd municipa or county €l ection may be held
on the question contained in such petition. The question contained in a
petition filed less than sixty (60) days before an upcoming general
municipa or county eection will be placed on the ballot of the following
general municipal or county election.

Ontheother hand, Section 708 of Article X1 of the Charter of the City of Knoxville statesthat
wherearecal petition hasbeenfiled with the Knox County Election Commisson and the Commisson has
certified the petition to be sufficient, “it shal a oncefix adatefor holding the eection not lessthan forty-five
(45) days nor more than 60 daysfrom the date of the certificate.” Thisprovisonisinconsstent with the
general law, namely Tenn. Code Ann. § 2-5-151(f)(2), to the extent that the Knox County Election
Commission hasthe authority to set the date of the election at atime other than the datesfixed in that
genera law. For example, werethe Knox County Election Commission to certify arecal petition more
than sixty daysbeforethenext generd municipa or county e ection, Section 708 givesthe Commissonthe
authority to fix adate for a separate and specia recall election of between 45 and 60 days from the date
of thecertification of the petitionwhichisat atime other than the next genera municipa or county eection.
However, Tenn. Code Ann. 8§ 2-5-151(f)(2) clearly only permitsthe holding of an election on a petition
for recall at thenext available general municipal or county election. Tothat extent, Section 708 conflicts
with and is superceded by Tenn. Code Ann. § 2-5-151(f)(2).

It should also be noted that Tenn. Code Ann. § 2-5-151(j) states that “[t]his section shall control
notwithstanding any statutory provision or charter provision of a municipality or a county to the contrary. . ..” There
is an exception for subsection (d) to Tenn. Code Ann. § 2-5-151 for charter provisions adopted after the effective date



2. The second question concerns whether Section 708 is otherwise congtitutiona.  Theonly
possible congtitutiona infirmity of Section 708 would arise under Article X1, Section 9 of the Tennessee
Condtitution, which prohibitsthe Generd Assembly from enacting any “specid, local or private act having
the effect of removing the incumbent from any municipa or county office or abridging the term or atering
the salary prior to the end of the term for which such public officer was selected. . . .” In Robertsv.
Brown, 43 Tenn. App. 567, 310 SW.2d 197 (1957), the Court of Appedls, reviewing therecall provison
inthe Charter of Union City, Tennessee, aprovision very smilar to that of the City of Knoxville, held that
the Tennessee Condtitution does not prohibit theinclusion of recall provisonsin city charterswhich could
shorten the term of elected city officids. Thus, it isthe opinion of this Office that Section 708 does not
violate Article XI, Section 9 of the Tennessee Constitution.

3. The third question concerns whether the term “general municipal or county election”
contained in Tenn. Code Ann. 8 2-5-151(f)(2) includesa* specid eection.” Theterm “generd” dection
isnot defined inthe Election Code. However, Tenn. Code Ann. 8 2-1-104(7) definestheterm “election”
as“ageneral eection for which membership in a political party in order to participate therein is not
required.” (Emphasisadded). Obvioudly, arecall eection under Section 708 isa“specia dection” inthat
itisnot aregularly held eection for the officein question. However, by statute [ Tenn. Code Ann. 8 2-5-
151(f)(2)], arecdl eection must be held a the sametime asthe next “ generd municipa or county eection.”

ArticleVII, Section 5 of the Tennessee Condtitution provides an and ogous Situation to the present
question. That congtitutiona provision statesthat “[n]o specia dection shal beheld tofill avacancy inthe
office of Judgeor Digtrict Attorney, but at thetime herein fixed for biennia election of civil officers.” In
Sateexrd Shriver v. Dunn, 496 S.W.2d 480, 484 (Tenn. 1972), the Tennessee Supreme Court stated
that “[t]hedectiontofill ... avacancy [inthe office of District Attorney or Judge] isaspecia election
though it must be held at the sametime asan August genera election.” Likewise, arecall €ection under
Section 708 is strictly speaking a“ specia election,” but it must be held at the same time as the next
“general municipal or county election.” See also Tenn. Op. Atty. Gen. No. 00-052 (March 22,
2000)(Recall petition received by Roane County Election Commission “ should be placed ontheballot at
the next general municipa or county e ection that occurs morethan sixty daysafter therecal petitionswere
filed. . . [which] would be the county general election on August 3, 2000.”)

4, Thefourth question concernsthe effect that redistricting of the Knoxville City Council will
have upon any recall petitionsfiled. Specifically, thequestionis: if the City of Knoxvilleredistrictsits
council digtrictsduring the 75 day sgnature gathering period alowed in Tenn. Code Ann. 8 2-5-151(f)(2),
how will this affect the requirements of Tenn. Code Ann. 88 2-5-151(e)(2) and 2-1-107? Tenn. Code
Ann. § 2-5-151(e)(2) states that “[u]pon filing, each completed petition shall contain . . . the genuine

of the statute, i.e., July 1, 1997. However, that provision is not applicablein thisinstance.
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signature and address of registered voters only, pursuant to the requirements of § 2-1-107.”2

The specific fact Stuation in the fourth question concerns a person who at the time of the signing
of apetition isaresident of the council district which the petition seeks to recall, but as aresult of
redigtricting will not bearesident of that digtrict at the time of the certification of signaturesfor the petition
by theKnox County Election Commission. Thequestioniswhether that person’ ssignatureisstill vaidfor
the purpose of determining whether the petition has met the necessary number of qudified Sgnaturesin light
of the altered council digtrict lines. Tenn. Code Ann. 8 2-5-151(d) atesthat “[p]etitions shall be signed
by at |east fifteen percent (15%) of those registered to vote in the municipality or county.” Thereisno
requirement in that subsection or subsection (f)(2) of Tenn. Code Ann. § 2-5-151 for Sgnersof the petition
to be qualified voters or residents of the district in which the recall petition is sought. This Office has
previoudy opined that the above-quoted language “ requires that a petition for recall for amember of acity
council elected from adistrict within amunicipality must be signed by 15% of the voters of the entire
municipality.” Tenn. Op. Atty. Gen. No. 97-149 (October 23, 1997). Specifically, this Office noted that
the statute “ makes no distinction between citywiderecall, referendum or initiative el ections and recall
electionsfrom city council districtswithinamunicipdity.” 1d. Thus, redistricting of the Knoxville City
Council will have no effect uponwhoare qudified to sign recall petitions because such individuas may be
registered voters from anywhere within the City of Knoxville and are not limited to the council digtrict for
which the recall is being petitioned.

ThisOfficerealizesthat the requirement of Tenn. Code Ann. § 2-5-151 permitsvoters outside of
the council district but within the municipality to sign the petition and further measures the number of
sgnatureson the petition on amunicipa-wideingtead of digtrict basis. However, thelanguage of the statute
clearly statesthat “[p]etitions shall be signed by at |east fifteen percent (15%) of those registered to vote
inthe municipality or county.” Accordingly, effect must be given to the language of the atute. See Sate
exrel Sonnenburgv. Gaia, 717 SW.2d 883 (Tenn. 1986)(“[T]heword ‘ county’ in Article 1, Section
9 of the Tennessee Condtitution] refersplainly and unambiguously to countiesrather than districts[with
regard to the one-year residency requirement for candidates for state representative in multi-district
counties].”)

Section 708 does dtate that “[t]o bevdid, the petition shal containthe sgnaturesof qudified voters
equa in number to at least thirty (30) percent of thetota votescast inthelast regular eection for the office
fromwhichtherecall of theofficia issought.” It isclear that Section 708 imposesagreater requirement
upon petition gatherers than Tenn. Code Ann. § 2-5-151. Tenn. Code Ann. 8§ 2-5-151(j) states:

Thissection shall control notwithstanding any statutory provison
or charter provision of amunicipality or county to the contrary; provided,

2Tenn. Code Ann. § 2-1-107(a) states in part that “[a]ny person signing a petition required under this title,
whether ro nomination of a candidate, for a referendum or for any other purpose, shall include the address of such
person’s residence.”



that any contrary charter provison of amunicipdity or county whichis
enacted after July 1, 1997, shall control with respect only to the
requirements set forth in subsection (d) relaing to the statutory minimum
number of signatures required in a petition, and to the provisions of
subsection (f)(1) relating to the seventy-five-day deadlinefor filing of a
petition after final certification by the county election commission.

Tenn. Code Ann. 8 2-5-151 expresdy controlsover the Knoxville City Charter asto therules
governing qudified signaturesfor recall petitionsof city council members. Under the statute, the Signature
of apersonwhois*“registered to voteinthe municipality . ..” isaqualified signature for purposes of
cal culating the necessary signaturesto hold arecall election. Asto the minimum number of signatures
necessary to hold arecall eection, it isthis Office' s understanding that Section 708 was adopted before
July 1, 1997. See Knoxville City Charter, Editor’ s Note (“ Ordinance No. O-177-82, enacted on Aug.
25, 1982, and ratified by the electorate on Nov. 2, 1982, effected a total revision, consolidation and
rearrangement of the charter, being ch. 412 of 1923, of the Private Acts of the General Assembly of the
State of Tennessee, asamended.”). Therefore, Tenn. Code Ann. 8 2-5-151(d), which requires“ at least
15% of those registered to votein the municipaity” to signtherecal petition, gppliesto recall petitionsfor
officers of the City of Knoxville, including members of the Knoxville City Council.
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