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Review of judicial commissioner appointment and powers

QUESTIONS
1. Is the method used to appoint and retain judicial commissioners in Shelby County
constitutional ?
2. If congtitutional, doesany legd infirmity exist that would precludejudicid commissioners

in Shelby County fromissuing search warrants or arrest warrantsin caseswhere the defendant isbeing
charged with aclass A or class B felony?

OPINIONS

ANALYSIS
1 Tenn. Code Ann. 840-1-111 (Supp. 1998) provides as follows:

(&(1)(A) Thechief legidative body of any county having a population of less than two hundred
thousand (200,000) or apopulation of not lessthan two hundred thousand seventy-six thousand (276,000)
nor more than two hundred seventy-seven thousand (277,000) or a population of over seven hundred
thousand (700,000) according to the 1970 federal census or any subsequent federal census may appoint
one (1) or morejudicia commissioners. . ..

* % % %

(B) Theterm or terms of the officers shall be established by the chief legidative body of the
counties but shall not exceed afour-year term. No member of the county legidative body shdl bedigible
for appointment asajudicia commissioner. Notwithstanding the provisionsof thissubdivisiontothe
contrary, the presiding general sessionsjudge of acounty may appoint atemporary, or part-time, judicia
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commissioner to serveat the pleasure of the presiding judgein case of absence, emergency or other need.
Thelegidativebody of any county, in gppointing, evaluating and making decisonsrdativeto retention and
reappointment shall takeinto consideration views, comments and suggestions of the judges of the courts
in which the judicial commissioners are appointed to serve.

(©) Inany county having apopulation greater than seven hundred thousand (700,000) according
tothe 1970 federa censusor any subsequent federal census, to be eligiblefor appointment and serviceas
ajudicial commissioner a person must be licensed to practice law in the state of Tennessee.

Thus, for acounty such as Shelby County with apopulation greater than seven hundred thousand
(700,000), the county legidative body or the gppropriate generd sessionsjudgehasthe authority to appoint
ajudicia commissioner. Such an appointee must be licensed to practice law and cannot serve aterm
greater than four years before being reappointed.

This statute was previoudly found to be congtitutional in Sate v. Bush, 626 SW.2d 470, 474
(Tenn. Crim. App. 1981), where the Court of Crimina Appeals held that the appointment of judicia
commissionersdoes not create an “inferior court” or a“ corporation court” under Article V1, Section 1 of
the Tennessee Condtitution. Rather, thislegidation created a“magistrate.” Therefore, Article VI, Section
4 of the Tennessee Condtitution, which would requirethe e ection of judicial commissioners, an agelimit
of at least 30 years, and aterm of office of 8 years, isingpplicable. The court further held that the statute
“is not repugnant to either the constitution of the United States or of this State and that the General
Ass=mbly acted within its congtitutiona power in adopting thislegidation.” 1d. Accordingly, itistheopinion
of thisOfficethat the statute governing the gppointment and retention of judicid commissionersin Shelby
County is constitutional.

2. Tenn. Code Ann. 840-1-111(i)(1998 Supp.) providesthat the duties of judicia commissioners
includethe *[i]ssuance of search warrants and felony arrest warrants upon afinding of probable cause and
pursuant to requests from on-duty law enforcement officers. ...” Pursuant to the plain language of the
statute, judicia commissionersare authorized to issue search warrantsand felony arrest warrants, upona
finding of probable cause, without regard to the classification of the offense. Tenn. Code Ann. 8840-1-106
and 40-5-102(3) state that judiciad commissionersare magistrates. Tenn. Code Ann. 840-5-101 defines
amagistrate asan officer having power to issue awarrant for thearrest of aperson charged with apublic
offense. In Satev. Bush, 626 SW.2d 470, 473 (Tenn. Crim. App. 1981), the Court of Crimina Appedls
held that determinations of probable cause may be made by an appointed “magistrate,” and the only
requirements for the party who determines probable cause are that he or she be “ neutral and detached,”
and “be capable of determining whether probable cause exists.” Bush, 626 SW.2d at 473 (citing
Shadwick v. City of Tampa, 407 U.S. 345(1972)). Once these requirements are met, a judicia
commissioner, or magistrate, isauthorized toissue search warrantsand felony arrest warrants, regardless
of the dassfication of the offense. Accordingly, it isthe opinion of this Office thet thereisno legd infirmity
that would preclude judicial commissionersfromissuing search warrants or arrest warrantsin caseswhere
the defendant is charged with aclass A or class B felony.
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