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UESTION

Whether full-time employees of the Board of Professiona Responsibility of the Supreme Court of
Tennessee are classfied as state employeesfor purposes of membership in the Tennessee Consolidated
Retirement System?

OPINION

Y es. Full-timeemployeesof the Board of Profess ond Respong bility areincludedinthedefinition
of “general employeg[s]” under Tenn. Code Ann. § 8-35-101(a), and arethusdigiblefor and required to
be members of the Tennessee Consolidated Retirement System.

ANALYSIS

Thisopinion addresseswhether full-time employees of the Board of Professional Responsibility
(BPR) are state employeesfor purposesof digibility for the Tennessee Consolidated Retirement System
(TCRYS). Theanswer dependson whether the employees can be classified as “genera employeg[s]” under
Tenn. Code Ann. 8§ 8-35-101(a). It isthe opinion of this Office that full-time employees of the BPR,
including full-time Disciplinary Counsdl, are employed in the service of, and compensated by, the State of
Tennessee and are thus “ general employeg[s]” entitled and required to be members of TCRS.

Tenn. Code Ann. 8 8-35-101(a) describesthedigibility requirementsfor membershipin TCRS
asfollows. “Any person who becomes ateacher, a general employee, a state police officer, awildlife
officer, afirefighter or apolice officer on or after July 1, 1972, shall become amember of the retirement
system asacondition of employment.” (emphasisadded). Theterm “generd employee’ isdefinedin Tenn.
Code Ann. § 8-34-101(18) as:

[A]ny personwho isadate officid, including legidaive officiaseected by
the general assembly, or who is employed in the service of, and whose
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compensation is payable in whole or in part, by the state, including
employeesunder supervision of the statewhose compensationispaid, in
wholeor in part, from federa or other funds, or any person in the employ
of apolitical subdivison participating under chapter 35, part 2 of thistitle
[Local Governmental Units], or of the Tennessee County Services
Association. . . .

Thus, to determine whether the full-time employees of the BPR are* genera employee]s]” for
purposesof TCRSdigihility, twoissuesmust bedecided: first, whether theemployeesare”employedin
theserviceof” the State of Tennessee; and, second, whether their “ compensationispayable’ by the state.
Tenn. Code Ann. § 8-34-101(18). Both of these questions hinge on how the BPR is organized and
funded.

The BPR wascreated pursuant to the rule-making authority of the Tennessee Supreme Court under
Supreme Court Rule 9, Section 5. The purpose of the BPR isto assist the Supreme Court in supervising
the ethical conduct of attorneys. Members of the BPR are gppointed by the Supreme Court and recelve
no compensation for their service other than reimbursement of expenses? Tenn. Sup. Ct. R. 9, §5.4. The
BPR isgiven authority by the Supreme Court under Supreme Court Rule 9, Section 5.5(b) to appoint
disciplinary counsel and saff. All costsfor theBPR arepaid for by licensang feesand cost reimbursements
assessed againgt Tennessee attorney's by the Supreme Court through its rule-making authority, as opposed
to funds appropriated by the legislature. Tenn. Sup. Ct. R. 9, 8§ 24.1, 24.3.

Numerousfactsand authoritiesindicate that full-time employeesof the BPR are employedinthe
service of the State of Tennessee, thus satisfying the first requirement of classification as a*“genera
employee” for TCRS purposes. Tenn. Code Ann. § 8-34-101(18). One such indication of state service
isthat, under certain circumstances, the BPR, its members, and its Disciplinary Counsel would have
immunity from suitin civil casesby virtue of their BPR service. This Office has previoudy opined thet the
Commission on Continuing Legal Education (CLE Commission), another commission created pursuant to

! Since the BPR was created by the Tennessee Supreme Court pursuant to Supreme Court Rule 9 in 1976,
following the creation of TCRS on July 1, 1972, there is no need to examine the eligibility of BPR employees in the
retirement systems that preceded TCRS.

2 This opinion addresses only whether full-time employees of the BPR are dligible and required to be members
of TCRS. Members and employees of boards and commissions, such as the BPR, who perform duties “intermittently or
periodically” and whose service “does not provide that person’s primary livelihood” or qualify as alucrative office under
the Tennessee Constitution, are not eligible for membership in TCRS based on such service. Tenn. Code Ann. § 8-35-
113(a). If any doubt arises concerning whether an employee of aboard or commission is exempted from TCRS pursuant
to Tenn. Code Ann. § 8-35-113(a), the TCRS Board of Trustees shall determine whether that person is exempt by
considering factors, including, but not limited to, the following: “the amount of compensation earned as compared to
compensation from other employment or sources, the nature of service performed, and the time required in performing
such services.” Tenn. Code Ann. § 8-35-113(h).



Page 3

aSupreme Court rule, isentitled to the defense of sovereign immunity as* an arm of the government of the
State of Tennessee.” Op. Tenn. Att'y Gen. 88-153, p. 3 (Aug. 24, 1988)(attached); See Applewhitev.
Memphis . Univ., 495 SW.2d 190, 196 (Tenn. 1973). Disciplinary Counsel of the BPR have been
held to have “ absolute quasi-judicid immunity” for actionswithin the scope of their authority. Cawood v.
Davis, 680 S.W.2d 795, 796 (Tenn. Ct. App. 1984).

Other indicia of state service are discussed in the above-referenced Attorney Genera’s Opinion
concerning the smilarly situated CLE Commission. Inthat opinion, this Office opined the following: that
the Tennessee Attorney Generd would indl probability defend both the CLE Commission and its members
againg civil claims of ingppropriate, officia conduct; that members of the CLE Commission are “ state
employee[s]” for purposesof Tenn. Code Ann. § 8-42-101(3)(A)[Defense of State Employees]; and, that
membersof the CLE Commission, as” stateemployed[s],” could seek reasonable compensation from the
Board of Claimsfor counsdl, costs, and expensesin the event of such litigation under Tenn. Code Ann. 8
8-42-103(a)(3). Op. Tenn. Att'y Gen. 88-153 (Aug. 24, 1988). It standsto reason that if the BPR, its
members and its Disciplinary Counsel are entitled to the defense of sovereign or absolute immunity when
they are acting on behaf of the State of Tennessee and are entitled to legd representation by the state for
official acts, then full-time personnel of the BPR are clearly “employed in the service of” the state.

BPR employeesa so meet the second requirement of the“general employee” definition sincethey
are compensated by the state. Tenn. Code Ann. § 8-34-101(18). The Tennessee Supreme Court stated
in Petition of Tenn. Bar Ass'n, 539 S.W.2d 805, 807 (Tenn. 1976), that its “rule making authority
embraces the admission and supervision of members of the Bar of the State of Tennessee.” BPR
employeesare paid from funds raised under Supreme Court Rule 9, pursuant to the Court’ srule-making
authority. Tenn. Sup. Ct. R. 9, 88 24.1, 24.3. The Supreme Court is, of course, part of the judicia branch
of Tennessee government. Tenn. Congt. Art. 11, 8 1; Tenn. Const. Art. VI, 881, 2. Therefore, thefull-
time employees of the BPR are compensated pursuant to an assessment made by abranch of Tennessee
government by way of its rule-making authority and are thus compensated by the State of Tennessee.®

Recognizing that the separation of powers doctrine is always a concern when one branch of
government, in this case the legidative branch, involvesitsalf in the administration of another branch of
government, in this casethejudicia branch, our Office has considered thisissue and determined that the
TCRS gtatutes do not infringe upon the inherent authority of the Supreme Court and arethus applicable
to BPR employees. The BPR, of course, isan arm of the Supreme Court, created by rule of that Court

3 Itisthe opinion of this Office that full-time employees of the BPR are compensated by the State of Tennessee
asrequired in Tenn. Code Ann. § 8-34-101(18). However, these employees would also qualify as“ general employee[s]”
under a separate provision of the same statute. Tenn. Code Ann. 8 8-34-101(18) states that “employees under
supervision of the state, whose compensation is paid, in whole or in part, from federal or other funds’ are also “genera
employeg][s]” for TCRS purposes. Full-time BPR employees are clearly supervised by the Supreme Court and could be
considered to be compensated from “other funds’ since their positions are funded by licensing fees and cost
reimbursements assessed pursuant to Supreme Court Rule 9.
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toadinitsinherent authority to regulate the * admission and supervision of membersof the Bar of the State
of Tennessee.” Petition of Tenn. Bar Ass' n, at 807. The Supreme Court has made clear that:

[A]nact of thelegidaturein aid of the inherent power of thejudiciary is
congtitutional; but one that conflicts with and supersedes the Court’s
declared requirements, and congtitutes an attempted exercise of powers
properly belonging to the judicial branch by the legidlative branch of
government violatesArticlell, Section 2 and Article VI, Section 1 of the
Constitution of Tennessee.

Belmont v. Bd. of Law Examiners, 511 SW.2d 461, 464 (Tenn. 1974); Cantor v. Brading, 494
S\W.2d 139, 141-143 (Tenn. Ct. App. 1973). Thelegidature, in establishing aretirement system that, by
itsownterms, clearly includes employeesof the BPR, hasacted in aid of the Supreme Court. The TCRS
provisionscontainedin Tenn. Code Ann. 88 8-35-101(a) and 8-34-101(18) do not conflict with Supreme
Court Rule 9, 8§ 5 that establishesthe BPR, or with any other “declared requirement” established by the
Court. Moreover, providing retirement benefits goes not to theinherently judicia disciplinary function of
theBPR, but to the proper legidativerolein mattersof personnel and administrationin state government.

The Tennessee Constitution empowersthelegidature to provide compensation for judges of the
Supreme and inferior courts, which cannot be increased or decreased during their term of office. Tenn.
Congt. Art. VI, 87. Itisclear that pension benefitsare atype of compensation within the meaning of the
Constitution. Roberts v. Tenn. Consol. Ret. Sys., 622 SW.2d 544 (Tenn. 1981); Blackwell v.
Quarterly County Ct., 622 SW.2d 535 (Tenn. 1981); Milesv. Tenn. Consol. Ret. Sys., 548 SW.2d
299 (Tenn. 1976). Therefore, matters of compensation and retirement of membersof thejudicia branch
are clearly within the competence of thelegidature. The Legidature, which bearsthe responsibility for
genera funding of thejudicial branch of government, may include members of that branchin the state’'s
consolidated retirement system, which also includes members of the executive and legidative branches of
government. Thislegidative power encompasses employees of thejudicia branch whose positions are
created and funded by court rule aswell as those created and funded by other specific provisions of the
Constitution and statutes.

Thus, full-time employees of the BPR are digible for and required to be members of TCRS
pursuant to Tenn. Code Ann. 8 8-35-101(a). The employees meet the statutory definition of “general
employed[§]” for TCRS purposes since they are both “employed in the service of” and compensated by
the State of Tennessee, and since the provision of retirement benefitsto these employees by the legidature
does not infringe upon the inherent authority of the Supreme Court to regulate the admission and
supervision of members of the Tennessee Bar.
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