STATE OF TENNESSEE
OFFICE OF THE
ATTORNEY GENERAL
425 FIFTH AVENUE NORTH
NASHVILLE, TENNESSEE 37243

January 30, 2001
Opinion No. 01-012

Election Laws - Equal Protection - Punch Card Machines - Uniformity - Bush v. Gore

QUESTIONS

1 What obligation, if any, doesBushv. Gore, ___ U.S.__, 121 S.Ct. 525, _ L.Ed.2d
__(2000), place on the General Assembly to revise its election lawsin order to insure that Tennessee's
electionlawsdo not violate the Equal Protection Clause of the Fourteenth Amendment of the United States
Constitution?

2. Would the equd protection andysisin Bush v. Gore require Tennessee to have auniform
voting system, including the same type of voting machinesin dl counties of the Statefor: () al stateand
local elections, (b) all federal elections, (c) only the Presidential elections?

3. Since different types of machines have adifferent margin of error in recording or counting
votes, and with the punch card machine (presently used in 21 counties) gpparently having the highest margin
of error, does the continued use of these machines violate the Equal Protection Clausein astate-wide or
federal election?

4, Since 21 countiesin Tennessee use the punch card machine, must the State develop a
uniform standard for hand counting the votes from these machines or must Congress establish auniform
national standard?

5. Doesthe continued use of the mechanical lever machinesin some countiesin Tennessee
congtitute aviolation of the Equal Protection Clause of the Fourteenth Amendment of the United States
Constitution?

6. What provisions of Tennessee' selection lawsviolatethe Equal Protection Clause of the
Fourteenth Amendment of the United States Condtitution becauselocdl officid shavediscretiontointerpret
voting results?

OPINIONS

1 Of course, asagenerd proposition, each stateisobligated to insure that itselection laws
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comply with the Equal Protection Clause of the Fourteenth Amendment. But, the holdingin Bushv. Gore
(the failure of the Florida Supreme Court to impose any statewide objective standards for the hand-
recounting of punch card balotsviolated the Equa Protection Clause) isessentidly limited to the peculiar
facts of that case and provides no red guidance concerning what, if any, revisonsto Tennessee' selection
statutes might be required to insure compliance with equal protection.

2. Themgority opinionin Bushv. Goreexpressy dedinesto decidewhether auniform vating
system in astate is required by equal protection.

3. Themagjority opinionin Bushv. Goreexpresdy declinesto decide whether the continued
use of the punch card voting system in a state complies with the Equal Protection Clause.

4, For Presidential elections, the responsibility to remedy any potential equal protection
violation lies exclusvely with each state legidature. The responsibility to remedy any equa protection
problemswith statutes governing the e ection of members of Congresswould beinitidly vested with each
datelegidature; however, Congress does have the power to dter such laws. For eection of stateand loca
officials, the responsibility to enact laws that insure equal protection lies with the General Assembly.

5. Without evidence that mechanica lever machinesin Tennessee are less accurate than any
other type of voting machines used in this state, the use of mechanical lever machines could not be
successfully attacked under the Equal Protection Clause.

6. County election officialsin Tennessee do not have any statutory discretion to interpret
voting results.
ANALYSIS
A. Tennessee's Election Process

This opinion request concernsthe effect of Bush v. Gore upon Tennessee' s election process. The
garting point of an analyssfor thequestionsisadescription of the processitsalf. Tennessee usesavariety
of election machines and devices on election day including the following:

(1) Mechanical lever voting machines are voting devices that use a mechanical tabulation
system and have no separate tangible recording of individual votesin the form of aballot. At the end of
electionday, dection officiadsunsed adoor intherear of these machines, canvassthe machineand publicly
proclaim the votetalliesin accordance with Tenn. Code Ann. § 2-7-130. Thesedevicesareusedin 18
counties in this State. Mechanical lever voting machines are no longer manufactured.

(2) Electronicbutton machinesare voting devicesthat use an € ectronic tabulation system and
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have no separate tangiblerecording of individual votesintheform of aballot. Attheend of electionday,
election officialsunsed adoor intherear of these machines, canvassthe machineand publicly proclamthe
votetaliesinaccordancewith Tenn. Code Ann. § 2-7-130. Thesedevices, whichincludethe Electronic
Danaher, Microvote and other direct recording electronic voting systems, are used in 38 countiesin this
State.

(3) Punch card voting machinesarevoting devicesthat record votes on acomputer punch card
through which the voter punchesaholewith astylus. The punch card ballots are then deposited inabalot
box. Attheend of el ection day, € ection officia stransport the unread and untabul ated punch card ballots
to the county €l ection commission. The punch card balotsarethen processed inamachinethat readsthe
punch cards and tabulates the vote. Election officials then print areport from the machine and publicly
proclaim the vote talliesin accordance with Tenn. Code Ann. 8 2-7-130. These devices, which include
C.E.S,, Votomatic and other comparable punch card voting systems, are used in 21 countiesin this State.

(4) Optical scan voting machinesare voting devices that record votes on an optical scan card
upon which the voter marks a designated space with pen or pencil. The optical scan ballots are then
depositedinabdlot box. Atthe end of eection day, eection officiastransport the unread and untabul ated
optica scan ballotsto the county election commission. The optical scan ballots are then processed in a
machine that reads the optical scan cards and tabulatesthe vote. Election officidsthen print areport from
the machine and publicly proclam the vote taliesin accordance with Tenn. Code Ann. § 2-7-130. These
devices, whichinclude the Opti-Scan Global and Opti-Scan ESSvoting systems, areusedin 12 counties
in this State.

(5) Touch Screen Voting Machineswork in amanner similar to mechanica lever machinesand
€lectronic button machines. The ballot appears on acomputer screen in the voting booth, and the voter
amply touchesthe designated portion of the screen for the preferred candidate. Like the mechanica lever
machines and el ectronic button machines, the touch screen machine does not have a separate tangible
recording of individual votesintheform of aballot. Thetouch screen machineisonly beingusedinl
county on election day.

Thefollowing counties use acombination of two different methods of voting on election day: (1)
Sumner County - electronic button and optical scan; (2) Van Buren County - mechanica lever and paper
ballot; and (3) Fentress, Franklinand Perry Counties- mechanical lever and e ectronic button. Asfor
voting absentee-by-mail, most counties use paper balots, some usethe optica scan method. Findly, early
voting isdone by all of the above-mentioned methods including paper ballot.

Thus, registered votersmay votein oneof six different ways depending upon whereand when they
vote. After all of the votes are cast at the closing of the polls on election day, eection officids are then
responsible for the canvassing, tabulation and proclamation of votes. Asprevioudy noted, Tenn. Code
Ann. 8§ 2-7-130 providesfor the canvassing and proclamation of voteson al typesof voting machineswith
no differentiation between the different typesof machines. Clearly, the provisionsof Tenn. CodeAnn. §
2-7-130 apply to the mechanical lever machines, the el ectronic button machines, and touch screen
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machines. However, that statute does not exactly fit theway in which punch card machines and optical
scan machinesoperate. Strictly speaking, thereisno counter compartment on these devicesthat are used
a thepolling place. Rather, the*ballot” isdeposited in abalot box and later processed through amachine
that tabulates the votes at the county election commission offices.

Tenn. Code Ann. 8§ 2-7-136 providesthat “[w]hen the certification of thetally sheetsiscomplete,
the officer of eectionsshal publicly announcetheresultsand shall, on demand of any candidate or watcher
present, furnish such person acertified copy of theresults.” Assoon as possibleafter the election, the
county election commission must “ open each voting machine and compare the votes shown with the tally
sheets prepared at the polling place.” Tenn. Code Ann. § 2-8-104(a). The county election commission
must “revise any figuresin thetally sheets prepared at the polling place to conform to the figures on the
machineswithout writing on or otherwise making the original figureson thetally sheetsillegible.” Tenn.
Code Ann. § 2-8-104(c).

The county election commission must then meet on thefirst Monday after an election or upon
completion of the dutiesin Tenn. Code Ann. 8§ 2-8-104, but no later than the second Monday after the
election, “to compare the returns on the tally sheets, to certify the results as shown by the returnsin writing
signed by at least the mgjority of them. . ..” For certain state and federal elections, the Governor,
Secretary of State and Attorney Generd and Reporter must then * publicly calculate and compare the votes
received by each person” for such offices and “ declare the person receiving the highest number of votes
elected.” Thereisno specific deadline for this certification.

Unlike the Floridaelection code, Tennessee law does not provide for the automatic recount of
votesin closeeections. Infact, Tennessee courts have held that el ection officials may not automatically
recount votes once the returns have been certified. Sate exrel. Robinson v. Hutcheson, 180 Tenn. 46,
171 SW.2d 282, 283-84 (1943)(*[t]he judges of the election, having certified the returns and sedled the
same as required by law, have no authority thereafter to add to, change or alter them, or make a new
return”). Furthermore, Tenn. Code Ann. 8 2-8-101(b) providesthat the county dection *commission may
not recount any paper ballots, including absentee ballots.”

The only authority for arecount of an election in Tennessee s pursuant to an eection contest filed
by “[t]heincumbent office holder and any candidatefor the office. ...” Tenn. Code Ann. § 2-17-101(b).
Although there is no specific provision regarding arecount, Tenn. Code Ann. § 2-17-107 givesthetrid
court broad discretion to fashion an appropriate remedy (“the court may make al necessary orderswith
respect to any matter required in the contest.”) Furthermore, Tenn. Code Ann. 8 2-17-110 provides:

(& If voting machineswere used in the eection, any party tothe
contest who challengeseither the accuracy of the voting machinesor the
accuracy of the election officialsrecording of the vote on the machines
may have the machine or machines brought into court to be examined by
the parties or as evidence.



(b) The total votes shown on the machine shall be conclusive
unlessthe court findsreason to believe that the vote shown on themachine
is not accurate.

Sinceno separaterecorded individud balotsaregenerated with mechanicd lever, eectronic button
and touch screen machines, there can be no recount of individual votes recorded on such machines.
Rather, the vote counter mechanismsin each of these machines can berechecked. Furthermore, the parties
to the election contest would have the opportunity to establish that certain machineswere not properly
working and that the votetallieswereinaccurate. If it were established that the machinesinaccurately
recorded the votes, thetria court would not be able to declare awinner because an accurate taly of the
number of votesfor each candidate would not be possible. The court does have the authority to declare
theelection void, however. Tenn. Code Ann. § 2-17-112(2). Asfor those countieswhich use the punch
card or optical scan methods, there are no statutory provisionswhich set forth any standards by which
punch cards or optica scan ballots are to be hand recounted in an el ection contest in the event the court
ordered arecount.

B. Equal Protection Law Before Bush v. Gore

It haslong been established that “ equal protection analysisrequires strict scrutiny of alegidative
classfication only when the dassfication impermissibly interfereswith the exercise of afundamentd right.”
See Massachusetts Board of Retirement v. Murgia, 407 U.S. 307, 312, 96 S.Ct. 2562, 2566, 49
L.Ed.2d 520 (1976). Although theright to vote, per se, isnot a“constitutionally protected right,” the
Supreme Court hasfound, “implicitin our condtitutional system, [aright] to participatein Sateelectionson
an equal basis with other qualified voters whenever the State has adopted an elective process for
determining who will represent any segment of the State's population.” San Antonio Indep. School Dist.
v. Rodriguez, 411 U.S. 1, 35n. 78,93 S.Ct. 1278, 1298 n. 78, 36 L.Ed 2d 16 (1973); seealso Dunn
v. Blumstein, 405 U.S. 330, 336, 92 S.Ct. 995, 1000, 31 L.Ed.2d 274 (1972)(*“[T]his Court has made
clear that acitizen has a congtitutionally protected right to participate in elections on an equal basiswith
other citizensinthejurisdiction.”). However, the Supreme Court hasa so held that “ not every limitation
or incidental burden on the exerciseof voting rightsis subject to astringent standard of review.” Bullock
v. Carter, 405 U.S. 134, 142, 92 S.Ct. 849, 855, 31 L.Ed.2d 92 (1972).

Asfor the applicability of the Equa Protection Clause to the tabulation process on election day,
the Supreme Court made the following generd statement in Gray v. Sanders, 372 U.S. 368, 379, 83 S.Ct.
801, 808, 9 L.Ed.2d 821 (1963):

The Court has cons stently recognized thet dl quaified votershave
acondtitutionally protected right ‘to cast their ballots and have them
counted at Congressiond elections.” United Satesv. Classic, 313 U.S.
299, 315, 61 S.Ct. 1031, 1037, 85 L.Ed. 1368 [citations omitted] Every
voter’ svoteisentitled to be counted once. It must be correctly counted



and reported. Asdstated in United Statesv. Modley, 238 U.S. 383, 386,
35 S.Ct. 904, 905, 59 L..Ed. 1355, ‘the right to have on€'s vote counted’
has the same dignity as ‘the right to put aballot in abox.” It can be
protected from the diluting effect of illegal ballots.

Until Bush v. Gore, the Supreme Court had never addressed whether the use of different voting
methodswithin different jurisdictions of agtatefor the same e ection implicated the Equa Protection Clause.
In Mooney v. Phillips, 173 Tenn. 398, 118 SW.2d 224 (1938), the Tennessee Supreme Court
specifically addressed the question of whether the General Assembly could authorize the use of “voting
machines’ inlieu of paper ballotsinlight of ArticlelV, Section 4 of the Tennessee Constitution which
providesthat al el ections save those made by the General Assembly “shall be by ballot.” Inholding that
suchlegidation was constitutional, the court noted that “theword ‘ballot’ isnot used in aliteral sensebut
merely by way of designating amethod of conducting electionsthat will guarantee the secrecy and integrity
of theballot.” 1d. a 226. However, the court did not address the question of whether the use of “voting
machines’ in some counties versus “ paper ballots’ in other countiesimplicated the equal protection
guarantees of either the state or federal constitutions.

C. Analysis of Bush v. Gore

The per curiam opinion in Bush v. Gore sets forth the following questions as the issues before the
Court:

[W]hether the Florida Supreme Court established new standards for
resolving Presidentia eection contests, thereby violating Art. 11, 81, cl.
2 of the United States Congtitution and failing to comply with3U.S.C. 8
5, and whether the use of standardless manual recounts violates the Equa
Protection and Due Process Clauses.

Bush v. Gore, 125 S.Ct. at 529.

Basicdly, the per curiam opinion held that the Florida Supreme Court’ s order for astatewide hand
recount of the punch card ballots violated the Equa Protection Clause because there were no standards
for determining how to count the punch card ballots. Specifically, the per curiam opinion rejected the
Forida Supreme Court’ sstandard of considering the“intent of the voter” when recounting punch card
ballots. The per curiam opinion stated that although “[t]hisis unobjectionableas an abstract proposition
and starting principle, [t]he problem inheres in the absence of specific standards to ensure its equal
goplication.” 1d. at 530. The per curiam opinion further found that thislack of sandardsledin the Horida
caseto unequa and disparate treatment of votes. Specifically, the Court found that the Florida Supreme
Court had “ ratified thisuneven treatment” between different counties during the recount processwhenit
“mandated that the recount totalsfrom two counties, Miami-Dade and Palm Beach, beincluded in the
certified total. . . [because] each of the counties used varying standards to determine what was alegal
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vote.” Id. at 531.

In addition, the per curiam opinion found that extending the recount in Miami-Dade, PAm Beach
and Broward Counties from the so-called undervotesto al ballots to include the overvotes would
discriminate against asmany as 110,000 overvotesintherest of the state. In particular, the Court gave
the following illustration to support its conclusion:

[T]he citizen whosebalot was not read by amachine because hefalled to
votefor acandidatein away readable by amachine may gill havehisvote
counted inamanua recount; on theother hand, the citizen who markstwo
candidatesin away discernable by the machinewill not have the same
opportunity to have hisvote count, even if the manual examination of the
ballot would reved therequisiteindiciaof intent. Furthermore, thecitizen
who marks two candidates, only one of which is discernable by the
machine, will have hisvote counted even though it should have been reed
asaninvaidbalot. The State Supreme Court’ sinclusion of vote counts
based on these variant standards exemplifies concerns with he remedia
processes that are underway.

Asfor the use of different voting systems in different counties and potential equal protection
problems, the per curiam opinion expresdy declined to addressthat issue stating that it was not considering
theissue of “whether loca entities, in the exercise of their expertise, may develop different systemsfor
implementing elections” 1d. at 532. Justice Stevensin dissent, with whom Justices Breyer and Ginsberg
joined, suggested the use of different voting systemsin different counties“might” raiseequa protection
concerns:

Admittedly, theuseof differing substandardsfor determining voter
intent indifferent countiesemploying similar voting systemsmay raise
seriousconcerns. Those concernsarealeviated -- if not eiminated -- by
thefact that asingleimpartial magistrate will ultimately adjudicate all
objections arisingfrom therecount process. . ... If it wereotherwise,
Florida’ sdecision toleaveto each county the deter mination of what
balloting system to employ -- despite enormous differences in
accur acy* — might run afoul of equal protection. So, too might the

*According to Justice Stevens, the percentage of nonvotes in this election in counties using a punch-card
system was 3.92%, whereas the rate of error for counties using the optical scan system was only 1.43%. In other words,
for every 10,000 votes cast, the punch-card system resulted in 250 more nonvotes than the optical scan system. |d. 541,
fn. 4.



similar decisons of the vast majority of state legislatures to
delegateto local authorities certain decisonswith respect to voting
systems and ballot design.

Bush v. Gore, 125 S.Ct. at 541 (Stevens, J.,, dissenting). On the other hand, Justice Souter, also
dissenting, expressed the view that “ the Equal Protection Clause does not forbid the use of avariety of
voting mechanisms within ajurisdiction, even though different mechanisms have different levels of
effectivenessin recording voters' intentions; local variety can bejustified by concerns about the cost, the
potentia vaue of innovation, and soon.” Bushv. Gore, 125 S.Ct. a 544 (Souter, J. dissenting in part and
concurring in part)

D. Effect of Bush v. Gore on Tennessee' s Election L aws

1 In Bush v. Gore, the mgority opinion held that the absence of any standards for the hand-
recount of punch card ballotsviolated equal protection. Tennessee hasno separate statutory standards
during an el ection contest for hand recounting votesfor counties using the punch card and optical scan
voting systems. However, Tenn. Code Ann. 8 2-17-107 givesthetria court in an € ection contest broad
powersto“makeall necessary orderswith respect to any matter required in the contest.” Themaority
opinion’ sobjection in Bush v. Gore to the Horida Supreme Court’ s decison wasthe lack of any objective
judicialy imposed standardsfor hand recounting votesin those counties using the punch card system.
Without such standards, the majority found that unequal treatment of hand-recounting the punch card
ballots occurred, resulting in aviolation of equal protection.

Tennessee' sStuation issmilar to Florida's, in that there are no statutory standards for the hand
recounting of punch card ballots. Therefore, if an eection contest arosein thisstatein which atria court
ordered the hand recounting of punch card ballots, thetrial court would be required toimposeasingle
uniform standard for the hand recounting of those ballots. Otherwise, therewould bean equal protection
violation. Bush v. Gore, however, does not require state legid atures to enact such standards by statute.?

2. If theequal protection clause requires uniformity inthe voting system, the second question
is: to which elections does the equal protection clause apply -- al state and local elections, al federa
electionsor only Presidential elections. Bushv. Goreexpresdy declined to address thisissue stating that
“[t]he question before the Court is not whether local entities, in the exercise of their expertise may develop
different systems for implementing elections.” Bush v. Gore, 125 S.Ct. at 532.

2Some states have enacted objective standards for the hand recounting of punch card ballots. For example, the
Michigan legislature has enacted the following standard: “[i]f the electronic voting system requires that the elector cast
avote by punching a hole in aballot, the vote shall not be considered valid unless the portion of the ballot designated
as avoting position is completely removed or is hanging by 1 or 2 corners or the equivalent.” Mich. Comp. Law Ann.
168.799a(2).



Asagenerd matter, the Equa Protection Clause “announcesafundamenta principle: the State
must govern impartially,” New York City Transit Authority v. Beazer, 440 U.S. 568, 587, 99 S.Ct.
1355, 1367, 59 L.Ed.2d 587 (1979), and “ directsthat ‘ all personssimilarly circumstanced shall betreated
aike.” Plyler v. Doe, 457 U.S. 202, 216, 102 S.Ct. 2382, 2394, 72 L .Ed.2d 786 (1982) (quoting F.S
Royster Guano Co. v. Virginia, 253 U.S. 412, 415, 40 S.Ct. 560, 561-62, 64 L.Ed. 989 (1920)).
Therefore, “[g]enerd rulesthat apply evenhandedly to al personswithin the jurisdiction unquestionably
comply” with the Equal Protection Clause. Beazer, 440 U.S. at 587, 99 S.Ct. at 1366-67. Only when
adtate “adopts arule that has a special impact on less than al persons subject to itsjurisdiction” doesa
guestion arise as to whether the equal protection clause isviolated. Id. at 587-88, 99 S.Ct. at 1367.

The Generd Assembly haslegidative authority to establish the method of electionin dl eections
in Tennessee-- locdl, sateand federal. SeeU.S.Congt. art. 11, 8 1, cl. 2 (selection of Presidential eectors
delegated to states); U.S. Const. art. 1, 84, cl. 1 (the times, places and manner of holding elections for
senatorsand representatives shall be prescribed in each state by thelegidature); Tenn. Const. art. 1V, 8
1 (the General Assembly has the power to enact laws regulating state and local elections). Thus, if
uniformity invoting systemsisrequired, it would gpply to al dectionsin Tennessee, and therespongbility
to enact legidation establishing such uniformity would lie with the General Assembly.

3. Thethird question assumesagreater margin of error in tabulating votesin those counties
still using punch card voting. Again, the mgjority in Bush v. Gore expresdy declined to decide whether
such disparity raised equa protection concerns. Data® from the State Election Coordinator’ sOfficereveds
apattern of “undervotes’ in Tennessee during the recent Presidential election similar to that experienced
inFlorida. See Bushv. Gore, 125 S.Ct. at 541, fn. 4 (Stevens, J., dissenting). For example, atotal of
1,167,320 persons voted using e ectronic button machinesin the November 2000 election. Of that total
1,155,923 voted for President. Thus, therate of Presidential “ undervote” for electronic button machines
was only .97%. By contrast, atotal of 255,140 persons voted using the punch card voting system in the
2000 November election. Of that total, only 245,868 recorded a vote for President, representing an
“undervote’ of 3.6%. Thefollowing chart comparesal the various voting systemsfrom the November
2000 election based on data provided by the State Election Coordinator’ s Office:

Type of Machine Total Vote Presidential Vote  Difference  Percentage
Mechanical Lever 192,339 190,514 1,825 0.94%
Electronic Button 1,167,320 1,155,923 11,397 0.97%
Punch Card 255,140 245,868 9,272 3.63%
Opti-Scan 94,947 92,657 2,290 2.41%
Touch Screen 2,335 2,301 34 1.45%

Davidson and Marshall Counties are not included in this data as they have yet to provide the State Election
Coordinator’s Office with the final tally of the total vote in those counties.
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Thisdisparity raises at least aquestion of whether the continued use of punch card machinesin
Tennessee“ might” violate the Equa Protection Clause. However, the mgority in Bush v. Gore expressly
declined to decide whether such disparities, assuming they are attributable to differencesin the accuracy
of thevariousvoting systemsemployed, raiseanequa protection problem, and the answer to thisquestion
istherefore unclear under present case law.

4, Thefourth question askswhether the responsibility to remedy any equa protection problem
lieswith the General Assembly or Congress. The sdlection of Presidential Electorsis expresdy delegated
to the states not Congress under Article I, Section 1, Clause 2 of the United States Constitution.
Furthermore, the Supreme Court in McPherson v. Blacker, 146 U.S. 1, 35, 13 S.Ct.3, 36 L.Ed. 869
(1892) held that such apower isplenary. Likewise, Article |, Section 4, Clause 1 of the United States
Constitution provides that “[t]he times, places and manner of holding elections for senators and
representatives, shal be prescribed in each state by the legidaturethereof; but the congressmay at any time
by law makeor dter such regulations, except asto the places of choosing senators.” Thus, for Presidentia
elections, the responsibility to remedy any potentid equa protection violation liesexcusvely with eech sate
legidature. Ontheother hand, theresponghility to remedy any equa protection problemswiththedection
of membersof Congresswould beinitially vested with each statelegidature. Of course, under Articlel,
Section 4, Clause 1, Congress, hasthe power “make or ater such regulations.” Asprevioudy stated, the
responsibility for enacting legidation concerning state and local electionsis vested by the Tennessee
Constitution in the General Assembly.

5. Thereisno evidencethat mechanica lever machinesin Tennessee arelessaccurate than
any other type of voting machinesusedinthisstate. Without evidencethat mechanical lever machinesin
Tennessee areless accurate than any other type of voting machinesused in this state, the use of mechanical
lever machines could not be successfully attacked under the Equal Protection Clause.

6. Thefinal question presumes that county election officials have sometype of statutory
discretiontointerpret eectionresults. That isnot thecase. County e ection officialsin Tennessee do not
have any statutory discretion to interpret voting results. See State ex rel. Robinson v. Hutcheson. The
initial tabulation of resultsfrom the varioustypes of voting machinesinvolvesthe ministeria function of
smply canvassing the machine countersand publicly declaring theresults. Asfor punch card machinesand
the optical scan machines, county el ection officials again perform no discretionary function -- they insert
the punch card ballots or optica scan ballotsin the machine to tabulate the results. Any recount of such
ballots can only be authorized during an election contest by atria court.
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