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Civil Liability of aParent for Minor Child’s Conversion of Property

QUESTION

Can aparent or guardian be held civilly liable for the conversion of personal property by that
parent’s minor child?

OPINION

No. A parent or guardian may not be held civilly liable for aminor child’ s converson of property
except as provided in Tenn. Code Ann. 8§ 37-10-101 for aminor’s malicious or willful destruction of

property.

ANALYSIS

Y ou have questioned whether aparent or guardian may be held civilly liable under Tenn. Code
Ann. 8 37-10-103 for aminor child’ sconversion of another’ sproperty. Specificdly, you raisethe question
of whether aparent or guardian can beliableif aminor child borrows property from aneighbor but fails
or refusesto return such property. Itisour opinion that aparent or guardian may not beheld civilly liable
under such facts.

At common law, parents could not beheld liablefor the torts committed by their children. Nichols
v. Atnip, 844 SW.2d 655, 658 (Tenn. App. 1992). Asachild was considered to be a separate legal
entity under common law, the child wasactually responsiblefor hisor her owntorts. Lavinv. Jordan, 16
S\W.3d 362, 366 (Tenn. 2000). Sincechildrenareusudly not financidly ableto satisfy ajudgment, victims
of juvenile torts typically went uncompensated under the common law rule. Id.

Thus, in 1957 the Tennessee Genera Assembly enacted a statute allowing for avery limited
recovery againg parents or guardiansfor intentiona property damage caused by their children. 1957 Pub.
Acts, Ch. 76. Subsequently, the Tennessee Supreme Court a so recognized acommon law action against
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parents. Bocock v. Rose, 213 Tenn. 195, 373 SW.2d 441 (1963). While the Court in Bocock
recognized that parents could not be held liable for the torts of their children merely because of the
parent/child relationship, parents could be held liable for their own negligence in failing to exercise
reasonable restraint upon aminor with aknown propensity to commit assault. 213 Tenn. at 202, 373
S.W.2d at 445.

The Tennessee Supreme Court recently again addressed theissue of parenta liability based on the
tortious actsof their children. Lavinv. Jordan, supra. Specifically, the Court heldin Lavin that Tenn.
Code Ann. § 37-10-103(a) did not create an independent cause of action. Rather, this section wasfound
to merdly set forth the circumstances under which parentsmay beheld liablein an action commenced under
Tenn. Code Ann. 8§ 37-10-101. Consequently, the Court held that the only cause of action for parental
liability wasunder Tenn. Code Ann. 8 37-10-101 and therefore, the $10,000.00 limitation on damages
providedin Tenn. Code Ann. 8 37-10-102 applied to the plaintiffs action for thewrongful death of their
son. 16 SW.3d at 367-68.

Moreover, the Court held in Lavin that the common law action for parentd ligbility recognized in
Bocock has been superceded by statute. 16 SW.3d at 370. The Court noted that in amending the
parentd liability statutesin 1981 and 1985, the L egidatureadopted the language in Bocock. Thus, since
the L egidature sought to regul ate by statute that which was aready governed by common law, any conflict
must be resolved in favor of the statute. 16 SW.3d at 369. Accordingly, any action against a parent or
guardianfor intentional or maliciousinjury to persons or property by aminor child isgoverned by Tenn.
Code Ann. § 37-10-101.

Therefore, at thistime, thereisno authority to hold aparent or guardian civilly liable for aminor
child's conversion of the property of another unless such action is based on the willful or malicious
destruction of such property and the parent knew or should have known of the child’ stendency to commit
wrongful actsand the parent had the opportunity to control the child but failed to exercise reasonable means
to restrain the tortious conduct.
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