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UESTION

With respect to the requirement set forth in Section (a)(4) of Chapter No. 840 of the 2000 Public
Acts ("Chapter 840") that any person employed by the Board of Regents of the State University and
Community College System (the "Board of Regents") and the Board of Trustees of the University of
Tennessee (the"Board of Trustees') aspresident emeritus " must resdeinthe State of Tennesseeat thetime
of the initial appointment and at the time of any subsequent appointment™: (a) issuch residency
requirement permissible under the United States and Tennessee Congtitutions; and (b) doesthe president
emeritus have to live in the State of Tennessee?

OPINION
Based upon an analysis of decisions rendered by the United States Supreme Court and the
Tennessee Supreme Court: (@) theresidency requirement set forth in Section (a)(4) of Chapter 840 is
permissible under the United States and Tennessee Condtitutions; and (b) any personwhoshal belawfully
appointed to the position of president emeritus must comply with the provisions of Section (a)(4) of
Chapter 840.
ANALYSIS

A. CONSTITUTIONAL ANALYSIS.

1. United States Constitution.

The more recent decisions by the United States Supreme Court hold that when astate government
enters the marketplace as a participant, it is not subject to limitationsupon the state's power under the
privileges and immunities clause, Article 4, 8 2, clause 1 (the "Privileges & Immunities Clause"), or the
commerceclause, Article 1, 88, clause 3 (the"Commerce Clause"), of the United States Constitution.
The power of astate government to discriminate with respect to employment of persons on the basis of
residency within the state has been andyzed by the United States Supreme Court in severa decisonswith
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respect to possibleviolationsof both the Privileges& Immunities Clauseand Commerce Clause. Although
certain precedents by the Court that hold the Constitution limits a state's power to enact residency
requirements have never been expresdy overturned, the more recent view expressed by the Court isthat
neither the Privileges & Immunities Clause nor the Commerce Clause limitsastate's power to act whenthe
state acts as amarket participant as opposed to in aregulatory capacity. Under thisanaysis, Tennessee
would not be prohibited from enforcing theresdency requirement for apres dent emeritusunder Chapter
840.

Prior decisions by the Supreme Court suggest that a state's power to discriminate based upon
residency are sgnificantly limited under both the Privileges & Immunities Clause and Commerce Clause.
See, e.g., Hicklinv. Obreck, 437 U.S. 518 (1978). In Hicklin, the Court provided that a state must
establish a"substantial reason™ for employment discrimination based on residency to withstand a
condtitutiona chalengeunder thePrivileges& ImmunitiesClause. Citing Toomer v. Witsdll, 334 U.S. 385
(1948), as precedent, Justice Brennan wrote that a substantia reason would not exist "unlessthereis
something to indicatethat non-citizens congtitute apeculiar source of theevil at which the satuteisaimed.”
Hicklin, at 525; quoting Toomer, at 398.

However, morerecent decis onsby the Supreme Court have distingui shed the reasoning set forth
inHicklinand expresdy permit stateand local governments, when acting asparticipantsin the marketplace,
to act free from any condtitutiona limitations under the Commerce Clause or the Privileges & Immunities
Clause. In White v. Massachusetts Council of Construction Employers, Inc., 460 U.S. 204 (1983),
the Court stated " Alexandria Scrap and Reeves, therefore, stand for the proposition that when astate or
local government enters the market as a participant it isnot subject to the restraints of the Commerce
Clause." Id. at 208, citing Hughesv. Alexandria Scrap Corp., 426 U.S. 794 (1976), and Reeves, Inc.
v. Sake, 447 U.S. 429 (1980). InWhite, Justice Rehnquist clearly distinguished thereasoning of Hicklin
by stating that the rule of law expressed by the Court in Hicklin and the severa precedents cited therein
gpplies only when the Congtitution imposes restraints on the government's activity and expresdy does not
apply when the government enters the market as a participant. White, at 210.

The residency requirement under Chapter 840 does not violate the Commerce Clause or the
Privileges& Immunities Clause under the more modern view of the Supreme Court because the State of
Tennessee actsasamarket participant when it gppoints apresident emeritus. Accordingly, the Legidature
may act free from the congtitutional restraints and may expresdy condition any such employment upon
residency within the State.

Any challengeto this residency requirement under the equal protection clause of the Fourteenth
Amendment of the United States Condtitution (the "Equa Protection Clause') must be andyzed under the
"rational basis’ test because no fundamental right or suspect classisimplicated. See Civil Service Merit
Boardv. Burson, 816 SW.2d 725 (Tenn. 1991) (discussion by the Tennessee Supreme Court of equal
protection chalengeto residency requirement for county civil service board). While Chapter 840 does not
citeany basisfor theresidency requirement, arationa basisfor the requirement may beimplied, including,
without limitation, arequirement that a president emeritus bereadily available and proximatein order to
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dischargethedutiesof theoffice. Becausearationa basismay befound to support thediscrimination, such
discrimination would be valid and constitutional under the Equal Protection Clause.

Because the resdency requirement under Chapter 840 does not violate the Commerce Clause, the

Privileges& Immunities Clause, or the Equa Protection Clause, this provison must be deemed vadid and
constitutional under the United States Constitution.

2. Tennessee Constitution.

In Civil Service Board, the Tennessee Supreme Court reviewed the validity of the residency
requirement for appointment to acounty civil service board set forth in T.C.A. 8 6-54-114(a) under the
Equal Protection Clause and, in addition, the Court denied chalengesto thisstatute under Articlel, Section
8 of the Tennessee Condtitution ("Articlel, 88"). Inthiscase, the Supreme Court applied arationa basis
test to challengesto the statute under both the United States and Tennessee Condtitutions. Accordingly,
the residency requirement set forth in Chapter 840 must be examined under Articlel, 8 8 of the Tennessee
Constitution using arational basis test to ensure that such requirement is not arbitrary, capricious,
unreasonable, or fundamentally unfair. Because, asintheanadyssof the Equal Protection Clause, legitimate
reasons may be implied to support the residency requirement, this provision of Chapter 840 does not
violate Article I, § 8 and, accordingly, isvalid under the Tennessee Constitution.

Articlel, 8 8, commonly referred to as the due process clause of the Tennessee Constitution,
provides. "That no man shal betaken or imprisoned, or disseized of hisfreehold, libertiesor privileges, or
outlawed, or exiled, or in any manner destroyed or deprived of hislife, liberty or property, but by the
judgement of hispeersor thelaw of theland." Itiswell settled law in Tennesseethat Articlel, 8 8 does
not prohibit the Legislature from making distinctions in the law based on reasonable and proper
classifications. See Civil Service Board, at 730; Cavendar v. Hewitt, 239 SW. 767 (Tenn. 1922);
Sratton Claimantsv. Morris Claimants, 15 SW. 87 (Tenn. 1891). Moreover, itissettled law that the
basis of any classification need not appear on the face of a statute. See Civil Service Board, at 730;
Salcup v. City of Gatlinburg, 577 SW.2d 439 (Tenn. 1978); City of Memphisv. International Bhd.
of Elec. Workers Union, Local 1288, 545 SW.2d 98 (Tenn. 1976). The proper test of whether a
classificationis proper under Articlel, § 8 isthat the basis of the classification, whether expressed or
implied, be reasonable and not arbitrary or capricious. See Breyer v. State, 50 S.W. 769 (Tenn. 1899);
City of Chattanoogav. Harris, 442 S\W.2d 602 (Tenn. 1969)(any "natural and reasonable” classification
is congtitutional, any "arbitrary and capricious’ classification is unconstitutional and invalid).

Asdiscussed aboveinthe andysisof the Equa Protection Clause, arationd basisfor theresidency
requirement of Chapter 840 may be reasonably implied. Accordingly, the residency requirement would
not be deemed arbitrary or capricious and, therefore, must be deemed valid under Articlel, 8§ 8 of the
Tennessee Constitution.

B. VALIDITY OF LAW.
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Because Section (a)(4) of Chapter 840 isvalid under both the United States and Tennessee
Congtitutions, theresidency requirement isthe law of Tennessee and, accordingly, must be followed by
the Board of Regents and Board of Trustees when appointing a president emeritus. Therefore, any person
who is appointed president emeritus "must reside in the State of Tennessee at the time of the initial
appointment and at the time of any subsequent appointment.”

For thereasons expressed above, it isthe opinion of this Officethat the residency requirement set
forth in Section (a)(4) of Chapter 840 of the Tennessee Public Acts of 2000 isvalid under the United
States and Tennessee Constitutionsand, asthe duly enacted law of the State of Tennessee, governsthe
appointment of any president emeritus by the Board of Regents or the Board of Trustees.
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