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Zoning and Planned Growth Areas under Growth Law

QUESTIONS

1. Under Tenn. Code Ann. 88 6-58-101, et seq. (the “ Growth Law™), is Fayette County
required to designate a planned growth area for the county?

2. May Tenn. Code Ann. 88 6-58-101, et seq., be used in any manner to nullify any part of
acounty’s zoning ordinances?

3. May 1998 Tenn. Pub. Acts Ch. 1101 be used in any manner to nullify acounty’ s zoning
ordinances?

4, May acomprehensive growth plan under Tenn. Code Ann. 88 6-58-101, et seq., include
only municipal boundaries, urban growth boundaries, and rural boundaries?

5. Isit permissibleto definetheterms*low dengity” and/or “ high density” in acounty growth
plan?
OPINIONS
1 A fina growth plan need not include a planned growth area. Therefore, the county

commission need not include onein its proposal to the coordinating committee or in any subsequent
proposals.

2.and 3. Under the Growth Law, after agrowth plan has been approved asrequired under the
statute, “dl land use decisions made by the legidative body and the municipaity’ sor county’ s planning
commission shdl be consstent with the growth plan.” This provision would not gpply to azoning ordinance
in place beforethe planisadopted. Whether acounty zoning ordinance adopted after aplanisapproved
could be nullified under this statute could only be determined by acourt of competent jurisdiction based
on al the relevant facts and circumstances. A court could conclude that such an ordinance could be
nullified if it isinconsistent with the county growth plan.
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4, A growth plan may include only municipa boundaries, urban growth boundaries, andrura
areas.

5. Under Tenn. Code Ann. § 6-58-107, agrowth plan could definetheterms*low density”
and/or “high density.”

ANALYSIS
1. Requirement that County Designate a Planned Growth Area

This opinion addresses severa questions concerning the requirements of acomprehensive growth
plan adopted under Tenn. Code Ann. 88 6-58-101, et seq., the “ Growth Law.” Under that statutory
scheme, adopted aspart of 1998 Tenn. Pub. ActsCh. 1101, the congtituent local governmentswithina
county areto devel op and gpprove acountywide growth plan. A growth plan must include, a aminimum,
“documents describing and depicting municipal corporate limits, aswell as urban growth boundaries,
planned growth areas, if any, and rura areas, if any, approved in conformance with the provisions of §
6-58-104.” Tenn. Code Ann. § 6-58-107 (emphasis added).

Thefirg question iswhether Fayette County must designate a planned growth areafor the county.
It isnot clear whether thisquestion refersto the Fayette County Commission or to the comprehensive
growth plan for Fayette County. The language cited above, however, indicates that a growth plan need
not include planned growth areas. The Growth Law creates a coordinating committee to develop and
propose agrowth plan to be approved by thelegidative body of each city and the county commission.
In developing arecommended growth plan, the coordinating committee must give due consideration to
planned growth areas and rural areas as“may” betimely proposed and submitted to the coordinating
committee by the county legidative body. Tenn. Code Ann. 8 6-58-104(a)(2). Sinceafind growth plan
need not include a planned growth area, the county commission need not include onein its proposd to the
coordinating committee or in any subsequent proposals.

2. and 3. Nullification of County Zoning Ordinance

The second questioniswhether either the Growth Law, or 1998 Tenn. Pub. Acts Ch. 1101, of
which the Growth Law was apart, may serve asthe basisfor nullification of a county zoning ordinance.
Under the Growth Law, once agrowth plan hasbeen approved asrequired under the statute, “al land use
decisons made by thelegidative body and the municipdity’ sor county’ s planning commission shall be
consgtent with the growth plan.” Tenn. Code Ann. § 6-58-107. This Office has concluded that theterm
“land usedecisons’ under thislanguage would not include zoning ordinancesthat are dready in place, but
would gpply to zoning decisions made after the plan is gpproved. Op. Tenn. Atty. Gen. 00-022 (February
15, 2000). Whether acounty zoning ordinance adopted after aplan is approved could be nullified under
thisstatute could only be determined by acourt of competent jurisdiction based on dl therelevant factsand
circumstances. A court could concludethat such an ordinance could benullifiedif itisinconsstent with the
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county growth plan. No other provision of 1998 Tenn. Pub. Acts Ch. 1101 would appear to provide
grounds to nullify a county zoning ordinance.

4. Planned Growth Areain Growth Plan

The next question iswhether acomprehengve growth plan may include only municipa boundaries,
urban growth boundaries, and rural boundaries. Asnoted above, under Tenn. Code Ann. § 6-58-107,
agrowth plan mugt include“ documents describing and depicting municipd corporatelimits, aswel asurban
growth boundaries, planned growth aress, if any, and rurd areas, if any, approved in conformance with
theprovisonsof §6-58-104.” (Emphasisadded). A growth plan may therefore include only municipa
boundaries, urban growth areas, and rural areas.

5. Definition of “Low Density” and “High Density” in Growth Plan

Thelast question iswhether agrowth plan may include definitions of “low density”and “high
dengty.” Under Tenn. Code Ann. § 6-58-107, agrowth plan must include, at a minimum, “documents
describing and depicting municipal corporatelimits, aswell asurban growth boundaries, planned growth
aress, if any, and rurd aress, if any, approved in conformance with the provisonsof 8§ 6-58-104.” Under
Tenn. Code Ann. § 6-58-106(a)(1)(C), the urban growth boundariesin agrowth plan must “[i]dentify
territory that areasonable and prudent person would project asthelikely site of high density commercid,
industria and/or residentia growth over the next twenty (20) years. . ..” (Emphassadded). The concept
of high dendty development istherefore dready reflected in the delineation of urban growth boundariesin
agrowth plan. But Tenn. Code Ann. 8 6-58-107 also statesthat “[a] growth plan may addressland-use,
trangportation, publicinfrastructure, housing, and economic development.” Thestatutethenlistseight
different goal's and objectives of agrowth plan, including the need to “[€]ncourage a pattern of compact
and contiguous high density development to be guided into urban areas or planned growth areas.” Tenn.
Code Ann. §6-58-107(2). Under thisstatute, it therefore appearsthat agrowth plan may include explicit
definitions of “low density” and “high density.”
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