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Adoption of Local Option Act

QUESTIONS

1 The Franklin County Commission has Sixteen members. The commission voted recently
to adopt the County Financia Management System of 1981, Tenn. Code Ann. 88 5-21-101, et seq.
Fourteen members were present. Of these, ten members voted to adopt the act, three voted againgt, and
one abstained for cause. Isthisvote sufficient to adopt the act under Tenn. Code Ann. § 5-21-1267

2, The commissioner that abstained is a bookkeeper for the Franklin County Board of
Education, and her position could be affected if the county adoptsthe act. Under these circumstances,
does the commissioner have a conflict of interest requiring her to abstain?

OPINIONS

1. No. Theact must be adopted by an affirmative vote of two-thirds of the entire authorized
membership of the commission. The affirmative vote of eleven membersis therefore required.

2. Based on these facts, the commissioner does not have aconflict of interest in avoteto
adopt the act within the meaning of Tenn. Code Ann. § 12-4-101(c).

ANALYSIS
1. Vote Required to Adopt Local Option Act

Thisregquest concernsavote by the Franklin County Commission on whether to adopt the County
Financid Management System of 1981, Tenn. Code Ann. 88 5-21-101, et seq. Under Tenn. Code Ann.
§5-21-126, this satutory schemeisloca in effect and shall become effectivein aparticular county “upon
atwo-thirds (2/3) mgority vote of the county legidative body” or on amgority vote of county voters. The
request states that fourteen commissioners were present at the meeting. Ten of the members voted to
adopt theact, three voted againgt, and oneabstained “for cause.” Thefirst questioniswhether the county
commission hasadopted the act asrequired under Tenn. Code Ann. §5-21-126. Thisstatuteimplements
Article X1, Section 9 of the Tennessee Constitution. Under that provision:
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... any act of the General Assembly private or local in form or effect applicable to a
particular county or municipality either initsgovernmenta or its proprietary capacity shdl

be void and of no effect unlessthe act by itsterms either requiresthe approva by atwo-
thirdsvote of thelocd legidative body of the municipdity or county, or requires approva

in an election by amgjority of those voting in said éectionin the municipality or county
affected.

Tenn. Congt. Art. I, 89. Thisprovisionrequiresatwo-thirdsvote of the entire authorized membership of
thelocal legidative body. Sate ex rel Doylev. Torrence, 203 Tenn. 175, 310 SW.2d 425 (1958);
Kesterson v. McKee, 527 SW.2d 144 (Tenn. Ct. App. 1975), p.t.a. denied (1975). In the case of a
gxteen-member body, therefore, deven members must votefor adoption. An aostention cannot betrested
asafavorablevote. Sateexrel. Doylev. Torrence, supra. Further, the member who abstained cannot
be excluded from determining whether atwo-thirdsvote of the entire authorized membership of the county
commissionwascast. Under Tenn. Code Ann. 8§ 12-4-101(c)(3), amember of alocal governing body
of acounty or municipality who abstains from voting for cause on any issue coming to avote before the
body “ shdl not be counted for the purpose of determining amagjority vote.” But since the requirement of
atwo-thirdsvote of the entire authorized membershipisacongtitutional requirement, this statute cannot
changeit. Since only ten membersof thetota authorized membership of sixteen cast affirmetive votesfor
adoption, therefore, the act has not been adopted by atwo-thirds vote of the commission as required under
Tenn. Code Ann. § 5-21-126.

2. Conflict of Interest by County School Board Employee

Therequest aso statesthat the commissioner who abstained from voting isabookkeeper for the
Franklin County School Board and would be“affected” if the county commission adopted the County
Financia Management System of 1981. Therequest askswhether thiscommissioner infact had aconflict
of interest in the adoption of the act. Tenn. Code Ann. 8§ 12-4-101(c) setsforth the circumstances under
which amember of aloca governing body of acounty or city who isa so employed by the county or city
may vote on mattersin which the member hasaconflict of interest. Our Office has concluded, however,
that acounty commissioner employed by the county department of education does not have aconflict of
interest within the meaning of Tenn. Code Ann. § 12-4-101 in a vote to adopt the County Financial
Management System of 1981. Op. Tenn. Atty. Gen. 97-166 (December 16, 1997). Thisconclusionis
based on the reasoning that the act does not single out the education department and that any impact of the
adoption of thesystem upon thecommissioner’ semployment rel ati onship with the department isremote.
For thisreason, wethink acounty commissioner employed by the county board of educeation does not have
aconflict of interest subject to the restrictions set forth in Tenn. Code Ann. 8 12-4-101(c) inthe county’ s
decision to adopt the
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County Financial Management System of 1981.
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