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 IN THE CHANCERY COURT OF DAVIDSON COUNTY, TENNESSEE 
20TH JUDICIAL DISTRICT 

AT NASHVILLE 
PART III 

 
STATE OF TENNESSEE,     ) 
ex rel. HODGEN MAINDA, solely in his   ) 
official capacity as Commissioner of  ) 
Commerce & Insurance,     )  
       ) 
 Plaintiff,     ) 
       ) 
v.       )  No. 14-102-III 
       ) 
GALILEE MEMORIAL GARDENS,  ) 
JM&M SERVICES, INC.,    ) 
LAMBERT MEMORIAL CO., aka   ) 
LAMBERT MEMORIALS, INC.   ) 
LAMBERT & SONS, INC.    ) 
JEMAR LAMBERT, MARJE LAMBERT, ) 
and MARY H. LAMBERT, and ALL  ) 
PERSONS ACTING IN CONCERT  ) 
WITH THEM,     )  
       ) 
 Defendants.     ) 
 

 
COMMISSIONER’S MEMORANDUM OF LAW ADDRESSING PURPORTED 

ESCHEATMENT OF GALILEE MEMORIAL GARDENS  
AND RELATED MATTERS 

______________________________________________________________________________ 
 
 Hodgen Mainda, Commissioner of the Department of Commerce & Insurance 

(“Commissioner”), as Receiver for Galilee Memorial Gardens (the “Cemetery” or “Galilee”), 

through his appointed Special Deputy Receiver, Receivership Management, Inc., submits the 

following Memorandum of Law addressing the issues outlined in the Court’s Order entered on 

March 16, 2020 (the “March 16 Order”). 

 In its March 16 Order, the Court instructed the Office of the Tennessee Attorney General 

to file a brief on “the issue … of ownership of the Cemetery now that ownership has been divested 
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out of the private companies and individuals who were operating the Cemetery.”  Specifically, the 

Court directed the “Attorney General … [to] address the position of Shelby County that the 

Cemetery property shall escheat to the State of Tennessee such that the State shall own the 

Cemetery and be responsible for maintenance.” 

 Contrary to Shelby County’s position, the Cemetery will not escheat to the State of 

Tennessee upon termination of the Receivership.  Further, the question of who specifically holds 

legal title to Galilee after the Receivership is terminated and the Commissioner is discharged as 

Receiver is not an issue that should be decided by the Court in this proceeding. 

 ANALYSIS AND ARGUMENT 

I. GALILEE WILL NOT ESCHEAT TO THE STATE OF TENNESSEE UPON 
TERMINATION OF THE RECEIVERSHIP. 

 
In its response to the Commissioner’s Motion to Terminate the Galilee Receivership, 

Shelby County asserted that the Cemetery will automatically escheat to the State of Tennessee 

upon termination of the Receivership as a consequence of the Court’s divestiture of the ownership 

rights of the previous operators of the Cemetery through its June 12, 2019 Order. Shelby County’s 

Response, P. 2-3.  In support of its position, the County has cited two Tennessee case decisions, 

decided in 1852 and 1904, respectively, that discuss the escheatment of real property to the State 

when there are no heirs to inherit the property under the laws of descent/intestacy.  The cited cases, 

however, do not address escheatment of cemeteries and were decided decades before the 

enactment of statutes that govern the modern escheatment process in Tennessee.  Moreover, 

Shelby County’s position is directly at odds with existing Tennessee law.  As discussed in greater 

detail below, Galilee will not escheat to the State of Tennessee after the Receivership is terminated. 
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A. Tennessee’s Cemetery Statutes Do Not Authorize Escheatment of Cemeteries 
to the State. 
 

Title 46 of the Tennessee Code, which governs the regulation, management and operation 

of cemeteries located in the State, does not authorize the escheatment of entire cemeteries to the 

State or any other governmental authority.  The only statute in Title 46 that deals with escheatment 

is Tenn. Code Ann. § 46-2-103, which provides for the escheatment of “all vacant cemetery lots 

and grave spaces” owned by deceased persons that are not inherited through the laws of testacy 

and intestacy.  Instead of escheating to the State of Tennessee, all such lots/spaces “escheat to the 

municipalities, corporations, associations or other owners” of the cemeteries where the lots/spaces 

are located. Tenn. Code Ann. § 46-2-103.  Accordingly, Shelby County’s argument that Galilee 

will escheat to the State of Tennessee is not supported by Title 46 of the Tennessee Code. 

B. Tennessee’s Escheatment Laws Do Not Apply to Galilee. 
 

Even if Tennessee’s general escheatment laws apply to cemeteries, those laws do not 

authorize the escheatment of Galilee to the State of Tennessee. 

In Tennessee, the escheatment of real property to the State is authorized in certain limited 

situations.  Generally, escheatment of real property located in the State occurs when an owner dies 

with no living heirs (Tenn. Code Ann. §§ 31-6-101, -102, and -107) or when a devisee/distributee 

entitled to receive real property cannot be located by the administrator or fiduciary administering 

a trust or estate (Tenn. Code Ann. §§ 30-2-702 and 31-6-107).  Further, Tennessee’s Uniform 

Unclaimed Property Act (codified at Tenn. Code Ann. §§ 66-29-101 to -184) authorizes the 

escheatment of abandoned and unclaimed “property.”  Pursuant to Tenn. Code Ann. §66-29-

102(24), the Act’s definition of “property,” which includes both “tangible” and “intangible” 

property but does not specifically mention real property, is limited to those items of “tangible 

property described in” Tenn. Code Ann. §§ 66-29-109 (escheatment of contents of safety deposit 
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boxes), 30-2-702 (escheatment when devisee/distributee of property cannot be located by estate 

fiduciary), and 31-6-107 (escheatment of property from a decedent’s estate).  Thus, even if real 

property can be considered to be a form of “tangible property” under Tennessee’s Unclaimed 

Property Act, the Act still does not apply to Galilee since the Cemetery does not fall within the 

Act’s limited definition of “tangible property” that can escheat under the Act.  Accordingly, none 

of the escheatment statutes cited above apply to Galilee,1 and there is no legal authority supporting 

Shelby County’s escheatment argument.2    

II. IN LIEU OF ANY INTEREST FROM ANY PUBLIC OR PRIVATE SOURCES 
WILLING TO TAKE OWNERSHIP AND RESPONSIBILITY FOR THE 
CEMETERY, THE INCOME GENERATED FROM GALILEE’S 
IMPROVEMENT CARE TRUST FUND IS AVAILABLE TO PROVIDE POST- 
RECEIVERSHIP MAINTENANCE OF THE CEMETERY, AND RED AND 
BLUE LLC HAS PROPOSED TO PROVIDE SUCH MAINTENANCE PAID 
FOR FROM TRUST INCOME. 
 

 In its June 12, 2019 Order, the Court determined that (1) the Cemetery has no available 

assets that can be used for maintaining the cemetery and (2) no assets are recoverable from the 

former operators of the Cemetery for such purposes. (June 12, 2019 Order, p. 62, ¶ L24).  And 

despite the existing financial deficiencies of Galilee’s Improvement Care Trust Fund (“ICTF”) 

 
1 Tenn. Code Ann. § 29-35-117 provides for the escheatment of corporate property following judicial dissolution of a 
corporation when a corporation and/or its owners and owners have “intentionally impaired or depreciated its assets or 
property,” but the conditions that must be satisfied (and the judicial findings that must be made) for escheatment to 
occur under the statute do not exist in the present case. 
 
2 Even when real property escheats to the State of Tennessee, the State may decline to accept the property.  Under 
Tennessee’s Uniform Unclaimed Property Act, the State of Tennessee, acting through the State Treasurer, has wide 
discretion in accepting and/or rejecting any property that would otherwise escheat to the State.  Specifically, pursuant 
to Tenn. Code Ann. § 66-29-138(a)(1), the Treasurer may decline to accept property that “has a value less than the 
estimated expenses of notice and sale of the property…”  Further, Tenn. Code Ann. § 66-29-139 authorizes the 
Treasurer to refuse or return any property that “has no substantial commercial value or that the cost of disposing of 
the property will exceed the value of the property…”  Also, under Tennessee’s Disclaimer of Property Interests Act, 
codified at Tenn. Code Ann. §§ 31-7-101 to -112, the State of Tennessee may disclaim any interest in real property it 
may receive by operation of law, conveyance, or other means. See Tenn. Code Ann. § 31-7-103 (Act applies to 
“disclaimers of any interest in property, whenever created.”); Tenn. Code Ann. § 31-7-105(a) (any “person may 
disclaim, in whole or in part, any interest in or power over property…”); and Tenn. Code Ann. § 31-7-102(6) (the 
Act’s definition of “person” includes a “government, governmental subdivision, agency, or instrumentality…”) 
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(June 12, 2019 Order, p. 49, ¶ 109; p. 60, ¶ L20), no local government has provided (or committed 

to provide) financial assistance to the Cemetery pursuant to Tenn. Code Ann. § 46-2-107.3  

Although one major tenet of Shelby County’s escheatment argument is that the State of Tennessee 

will be legally responsible for the maintenance of the Cemetery after escheatment, escheatment is 

not possible under Tennessee law (as discussed in Section I above). Fortunately, income from the 

ICTF is adequate to pay for maintenance as discussed in the Commissioner’s Motion to Terminate 

Receivership and supporting Memorandum of Law, which requested the appointment of Red and 

Blue LLC as a responsible party to provide maintenance. Tenn. Code Ann. § 46-1-204(e)(2) and 

(3) authorize the expenditure of earnings generated by the ICTF to pay for “improvement care” at 

the Cemetery when no operator exists. Therefore, the Cemetery’s ICTF will shoulder the financial 

burden of providing improvement care services for the cemetery grounds in the future pursuant to 

Tenn. Code Ann. § 46-1-204.   

III. THE ISSUES (I), (J) AND (K)4 CONTAINED IN THE COURT’S SCHEDULING 
ORDER OF DECEMBER 5, 2019 AND THE SUPPLEMENTAL STATEMENT 
OF NOVEMBER 8, 2019 ARE RESOLVED AND ADDRESSED BY THE PRIOR 
ORDERS OF THE COURT AND POST-RECEIVERSHIP MAINTENANCE OF 
THE CEMETERY BY RED AND BLUE LLC. 

 
Currently, the Commissioner holds the Cemetery in custodia legis in his capacity as 

Receiver of the Cemetery, which means in custody or keeping of the law.  Butcher v. Howard, 715 

 
3 During the hearing conducted by the Court on March 10, 2020, counsel for Shelby County made it clear that 
legislative action by the Shelby County government authorizing financial assistance to the Cemetery is highly unlikely. 
 
4 As stated in the Scheduling Order of December 5, 2019, Issues I, J and K listed in the Supplemental Statement of 
November 8, 2019, concerned the potential arrangements for future ownership and responsibility for maintenance and 
oversight of the Cemetery, after the end of this receivership.  The Issues to be decided were: 
I)         Since at this time no group or entity has been identified to accept ownership or responsibility of maintenance 
and oversight of the Cemetery, absent such a group or entity being identified, an Order reflecting that fact be entered. 
J)         If an appropriate group or entity is willing to accept ownership or the responsibility of the maintenance and 
oversight of the Cemetery prior to the termination of the receivership, an Order containing the terms providing for 
transfer of ownership or responsibility for maintenance and oversight of the Cemetery and such other provisions as 
are necessary. 
K)        If an appropriate group or entity cannot be found to accept responsibility of upkeep of Galilee Memorial 
Gardens, an Order ending the Receivership and defining the status of the cemetery grounds. 
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S.W.2d 601,604 (Tenn. Ct. App. 1986) (citing Tradesman Publ’g Co. v. Car Wheel Co., 95 Tenn. 

634, 32 S.W. 1097 (1895).  Divesting title from the Lambert entities and their related individuals 

was for the benefit of the Cemetery itself and for all the interests of lot owners and next of kin of 

decedents in the Cemetery that the statute expresses as the scope of this Court’s concern given that 

the “cemetery company” has been liquidated.  Those lot owner/next of kin interests have been 

clearly identified in Tenn. Code Ann. § 46-1-312 whereby the Court is authorized to approve a 

plan of transformation of the Cemetery that is “in the judgment of the court, fair and equitable to 

all parties concerned, taking into consideration the overall operation of the cemetery, and the 

interests of the lot owners, next of kin of lot owners, and descendants of lot owners and the general 

public.”  Tenn. Code Ann. § 46-1-312(a)(9). Consistent with those interests was also the intention 

at the commencement to convey title to an owner who would assume the responsibility of 

ownership of the Cemetery.  As the Court is aware, efforts to attract interest in ownership have 

been unsuccessful.  In this case, the Commissioner has shown, and this Court has ordered that the 

Cemetery must be closed and cease all commercial operations. Further, to prevent any future 

activity by the Lambert entities or their related individuals related to the Cemetery and the ICTF 

the Court has issued an injunction which is now permanent.  (June 12, 2019 Order, Order 

directives, ¶ 4, pp. 77-76.) This circumstance is the logical outcome of the Cemetery being full 

and having no future business or economic value, like many other cemeteries in Tennessee, 

requiring use of ICTF earnings for permanent maintenance of the grounds.  The statute looks to 

local governments should maintenance be found wanting.  Tenn. Code Ann. § 46-1-207 gives them 

the express power to voluntarily assume this role in future.  In fact, counsel for Shelby County 

acknowledged the County provides maintenance for four (4) abandoned cemeteries in the County.  
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(Shelby County Motion to Intervene, ¶ 8, p. 2; also TR 11-15-2019 Status Conference, p. 20, lines 

7-13). 

 The Commissioner has accomplished all that the law requires of this receivership 

proceeding.  The Cemetery’s grounds are “abandoned” only with respect to the Commissioner’s 

interests in the Cemetery as Receiver. The law provides access to the burial ground and gravesites 

to families of the decedents for visitation and potentially individual upkeep of their loved ones’ 

graves, and the overall parcel remains dedicated to those interests.  Maintenance by Red and Blue 

LLC will provide a threshold of upkeep that will allow for these purposes. 

Under Tenn. Code Ann. § 46-1-312(d), the Court is specifically authorized to order the sale 

of a cemetery when necessary to correct a deficiency in the cemetery’s improvement care trust 

fund.  As determined by the Court in its June 12, 2019 Order, a deficiency currently exists in the 

Cemetery’s ICTF which cannot be remedied due to a lack of available assets, but, unfortunately, 

the sale of Galilee to a third party is currently not feasible.  Consequently, in his pending Motion 

to Terminate the Receivership, the Commissioner proposes a plan to fund improvement care 

services for the Cemetery solely from the income generated by Galilee’s ICTF, and a sale of 

Galilee is not requested (or contemplated). 

Although legal questions may arise in the future after termination of the Receivership 

regarding who is the actual title owner of the Cemetery, such questions have no bearing on matters 

germane to the Commissioner’s requested termination of the Receivership because the termination 

does not involve a sale of Galilee pursuant to Tenn. Code Ann. § 46-1-312(d).  Moreover, since 

escheatment to the State is not legally permissible and with no financial resources available to be 

recovered from the prior owners/operators of the Cemetery, a decision on the ownership question 
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at this time will provide no practical benefit to the Cemetery.5  Accordingly, it is not necessary for 

the Court to decide the question who holds legal title to the Cemetery after the Receivership is 

terminated and the Commissioner, in his role as Receiver, is divested of all interests in Galilee. 

While most often a new owner comes forward to accept responsibility of ownership, at least one 

case with which the Court is familiar also was concluded without a new owner.6 

CONCLUSION 

 For the reasons stated above, the Court should grant the Commissioner’s Motion to 

Terminate the Galilee Receivership.  Further, the Court should grant the relief requested in this 

Memorandum of Law. 

Respectfully submitted, 
 

HERBERT H. SLATERY III 
Attorney General and Reporter 
State of Tennessee 
 

 
 
     /s/Sarah Ann Hiestand_________________________ 
     Sarah Ann Hiestand (BPR #014217)  
     Senior Ass’t Attorney General, Financial Division 
     Timothy R. Simonds (BPR #013952) 
     Senior Ass’t Attorney General, Financial Division 
     Tennessee Attorney General’s Office 
     P.O. Box 20207 
     Nashville, TN 37202 
     (615) 741-6035; 615-532-8223 (fax) 
     e-mail:Sarah.Hiestand@ag.tn.gov;       

Timothy.Simonds@ag.tn.gov 
 

 
5 If future circumstances justify pursuing a judicial decision on the ownership issue, an interested party could institute 
legal proceedings in a court of appropriate jurisdiction. 
 
6McPeak etc. v. Bookwalter Cemetery, Davidson Ch. No. 10-1426-III, Final Order 6-20-2013: The cemetery had been 
titled in the name of the cemetery itself and only burial rights were determined through the receivership action.  
Although the case was in a much different procedural posture from Galilee, it does provide some guidance that the 
final resolution of the title to the cemetery grounds is not a prerequisite to closing out the receivership.  

mailto:Sarah.Hiestand@ag.tn.gov
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CERTIFICATE OF SERVICE 

 The undersigned certifies that the foregoing Memorandum of Law has been transmitted via 

email to the following interested parties and attorneys requesting notice, or mailed First Class 

Postage prepaid where indicated, this 9th day of April, 2020: 

 
Robert E. Moore, Jr. 
President, Receivership Management, Inc. 
510 Hospital Drive, Suite 490 
Madison, TN 37115 
Via email to rmoore@receivermgmt.com 
Special Deputy Receiver of Galilee Memorial Gardens 
 
Jef Feibelman 
Burch, Porter and Johnson 
130 North Court Avenue 
Memphis, TN 38103 
Via email to jfeibelman@BPJLAW.com 
Special Counsel to the Receiver 
 
Robert D. Meyers 
Danielle Rassoul 
Glankler Brown, PLLC 
6000 Poplar Avenue, Suite 400 
Memphis, TN  38119 
Ph: 901-525-1322  fax 901-525-2389 
Via email to rmeyers@glankler.com; drassoul@glankler.com 
 Attorneys for Intervenor, Shelby County, Tennessee 
 
Emily Walker, CTFA, VP & Trust Officer AND VIA MAIL 
Commercial Bank & Trust Company 
Trust Division 
P.O. Box 1090 
Paris, TN 38242 
Via email to Ewalker@cbtcnet.com 
 Trustee of Trusts for Galilee Memorial Gardens 
 
Douglas Berry 
Miller & Martin 
401 Commerce Street, Suite 720 
Nashville, TN  37219 
615 744-8620; via email to Doug.Berry@millermartin.com 
 For City of Bartlett, requesting notice of proceedings 
 
Jemar Lambert     VIA MAIL TO LAMBERTS 
3174 Ruby Cove 
Memphis, TN 38111 
 
 

mailto:rmoore@receivermgmt.com
mailto:jfeibelman@BPJLAW.com
mailto:Ewalker@cbtcnet.com
mailto:Doug.Berry@millermartin.com
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Marje Lambert  
3174 Ruby Cove 
Memphis, TN 38111 
 
Mary H. Lambert  
3174 Ruby Cove 
Memphis, TN 38111 
 
 Individual Defendants in Receivership case, pro se 
----------------------------------------------------------------------------------------------------------------- 
Handel R. Durham, Jr. 
Jonathan Mosley 
22 North Front Street, Ste. 760 
Memphis, TN 38103 
ph: 901.543.0866 fax: 901.543.0865 
Via email to hdurham@durhamslaw.com; jonathan.mosley@jtmosleylaw.com  
 
Coleman Garrett 
295 Washington Av, Suite 2 
Memphis, TN 38103 
Via email to cwgarrett@bellsouth.net 
 
 Counsel for Lamberts in Shelby County cases 
-------------------------------------------------------------------------------------------------------------------------- 
Courtesy Copy to: 
 
Kathryn E. Barnett 
MORGAN & MORGAN-NASHVILLE, PLLC 
810 Broadway Suite 105 
Nashville, TN  37203 
Phone: (615) 490-0943 
Via email to kbarnett@forthepeople.com 
 
Howard B. Manis 
THE COCHRAN FIRM 
One Commerce Square 
40 South Main Ste. 1700 
Memphis, TN  38103 
Phone: (901) 523-1222 
Via email to  hmanis@cochranfirmmidsouth.com 
 
 Class Counsel (Plaintiffs Wofford case-Shelby County) 
 
John R. Branson 
Jacob A. Dickerson 
Baker, Donelson, Bearman, Caldwell & Berkowitz 
First Tennessee Building 
165 Madison Avenue, Suite 2000 
Memphis, TN  38103 

mailto:kbarnett@forthepeople.com
mailto:hmanis@cochranfirmmidsouth.com
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(901) 526-2000 
Via email to jbranson@bakerdonelson.com  
 Defense Liaison for Funeral Homes in Shelby County Class cases  
-------------------------------------------------------------------------------------------------- 
Brent M. Hays, Esq.    VIA MAIL 
MerrittWebb 
315 Centerview Drive, Suite 263,  
Brentwood, TN 37027 
 Person requesting notice of proceedings. 
 
      /s/Sarah Ann Hiestand____  
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