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What is Human Trafficking?

* Compelling or coercing
another person’s labor,
services, or commercial sex
acts; or commercial sex of a
minor

= Coercion can be subtle or
overt; physical or
psychological

* Need not include smuggling
or movement




§ 1589 Forced Labor: Elements

1) Provided or obtained the labor or services of
a person;

2) Did so through one of, or any combination
of, four prohibited means; and

3) Did so knowingly
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Title 18, Chapter 77 Offenses

* Peonage § 1581
* Involuntary Servitude § 1584

» Forced Labor § 1589

Trafficking Into Servitude § 1590

Sex Trafficking § 1591

* Document Servitude § 1592

* Benefitting Financially § 1593A

= Attempt and Conspiracy § 1594



Trafficking vs. Smuggling

Trafficking

= Focus is compelled labor,
service, or commercial sex; no
movement required

= Victim can be citizen,
documented migrant, or
undocumented migrant

= Crime is against victim’s
human rights

» Criminalized in Title 18

Smuggling

Focus is transporting or
harboring illegal alien

Must involve undocumented
migrant

Crime is against integrity of
border

Criminalized in Title 8
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§ 1589 Forced Labor: Prohibited Means

= force, threats of force, physical restraint,
or threats of physical restraint against any
person;

= serious harm or threats of serious harm to
any person;

= abuse or threatened abuse of law or legal
process;

= any scheme, plan, or pattern intended to
cause fear of serious harm to any person



TVPRA 2008 Amendments

= § 1589 now has four ‘prohibited means,
expressly including force and threats of force

= §§ 1589 and 1591 now clarify ‘any combination of
means’ to preclude potential unanimity issue

= §§ 1589(c) and § 1591(e) now broadly define
‘abuse of legal process’ and ‘serious harm’

= Effective December 23, 2008



TVPRA 2008 Definitions: §§ 1589(c) and 1591(e)

» “the use or threatened use of a law or legal
process...in any manner or for any purpose for
which the law was not designed, in order to exert
pressure on another person...”

» “any harm, whether physical or non-physical,
including psychological, financial, or
reputational harm, that is sufficiently serious,
under all the surrounding circumstances, to
compel a reasonable person of the same
background and in the same circumstances to
perform or to continue performing labor or
services in order to avoid incurring that harm”



TVPRA 2008 Definitions

» Amendment “merely clarifies” broad
definitions of coercion used in TVPA of 2000.
154 Cong. Rec. H10888, 10904 (Dec. 10, 2008).

»Mitigates ex post facto concerns of applying

new statutory language




=
“Abuse of Legal Process

= Using process for improper
purpose to compel someone

= Threat of deportation, arrest,
detention

= “Warnings” unlawful where
used to coerce

* Broad definitions codified in
TVPRA 2008




§ 1589 Forced Labor Penalties

* Maximum Penalty 20 years

= Maximum Penalty of life if offense causes
death, or involves:

> aggravated sexual abuse
» Kidnaping or attempted kidnaping
> or attempt to kill
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Sex Trafficking: § 1591

= Applies to commercial sex acts, not other forms of
sexual exploitation

= “Coercion” defined as in § 1589 Forced Labor

* Force and fraud are also proscribed means

* Force, fraud, or coercion need not be proven for
minors, but often occurs, and raises mandatory
minimum
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Sex Trafficking by Force, Fraud, or
Coercion: Elements

1) Knowingly recruited, enticed, harbored, transported,
provided, obtained, or maintained a person; OR
knowingly benefitted, financially or by receiving
something of value from participating in a venture that

did so;

2) Knew [or recklessly disregarded] the fact that force,
fraud, or coercion would be used to cause the person to
engage in commercial sex acts; and

3) Acts were in or affecting interstate commerce



§ 1501 Sex Trafficking of a Minor: Elements

1) Knowingly recruited, enticed, harbored,
transported, provided, obtained, or maintained
a person; OR knowingly benefitted, financially
or by receiving something of value, from
participating in a venture that did so;

2) Knew [or recklessly disregarded] that the
person was under 18; OR had reasonable
opportunity to observe the minor; and

3) Acts were in or affecting interstate commerce



§ 1501 Sex Trafficking of a Minor: Elements

1) Knowingly recruited, enticed, harbored,
transported, provided, obtained, or maintained
a person; OR knowingly benefitted, financially
or by receiving something of value, from
participating in a venture that did so;

2) Knew [or recklessly disregarded] that the
person was under 18; OR had reasonable
opportunity to observe the minor; and

3) Acts were in or affecting interstate commerce
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Forced Labor & Commercial Sex:

Strip clubs, karaoke bars, massage parlors,
cantinas, and ‘modeling’ agencies can
combine sexualized labor & compelled
commercial sex: charge §§ 1589 and 1591
together where appropriate
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“Commercial Sex Act”

" “anything of value is
given to or received

by any person”

¥ Not Personal Sexual
Servitude

= Not Sexual Abuse as
Coercion
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Sex Trafficking:
Interstate or Foreign Commerce

= Crossing state or
international lines is just one
way to prove interstate or
foreign commerce nexus

= Hotels, cell phones,
condoms, advertising, credit
cards
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TVPRA 2008 Expansion of § 1501

= Addsreckless disregard to element requiring
knowledge of age or of force, fraud, or coercion

= Special evidentiary provision: where defendant
had a reasonable opportunity to observe the
minor, no need to prove knowledge of age

= Contact CRM-CEOQOS re: sex trafficking of minors



§ 1591 Sex Trafficking Penalties

= If effected by force, fraud or
coercion, or if victim under age
fourteen: 15 years to life

= If no force, fraud, or coercion
and victim aged fourteen to
eighteen: 10 to life




Document Servitude: § 1592

» Holding actual or
purported identity
documents in the course
of committing, or with
intent to commit, ANY
trafficking crime, or to
restrict movement of
trafficking victim to
maintain her labor or
services
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New Crime: Benefitting Financially

* Formerly only in § 1501

= Now also in § 1589(b) for forced
labor and § 1593A for peonage
and document servitude

= Punishable as completed crime

= Requires knowledge of
financial benefit, knowledge or
reckless disregard of coercion,
and participation in venture




Attempt and Conspiracy: § 1594

* Punishable as completed offense, except no
mandatory minimum for sex trafficking conspiracy

= Trafficking conspiracy does not require overt act

= Mandatory restitution and forfeiture apply




New Crime: Fraud in Foreign Labor Contracting

“Whoever knowingly and with intent to defraud
recruits, solicits, or hires a person outside the U.S. for
employment in the U.S. by means of materially false
or fraudulent pretenses, representations, or promises
regarding that employment...”

18 U.S.C. § 1351
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Proving Coercion:
Two Key Principles

* Climate of Fear: totality of
conduct and conditions

* Victim Vulnerabilities:
significance of coercion and
climate of fear is examined
from perspective of
reasonable person in victim’s
situation
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Climate of Fear

* Poor conditions, isolation, and vulnerability indicative
that threats “actually compelled the workers to serve:” U.S.
v. Farrell, 563 F.3d 364, 373 (8" Cir. 2009)

* Sexual abuse by co-conspirator: U.S. v. Udeozor, 515 F.3d
260, 266 (4" Cir. 2008)

" Violence among co-defendants: U.S. v. Alzanki, 54 F.3d 994,
999 (1st Cir. 1995)

* General atmosphere of violence: U.S. v. Harris, 701 F.2d
1095, 1100 (4th Cir. 1983)

* Conduct toward other victims: U.S. v. Bibbs, 564 F.2d 1165,
1168 (sth Cir. 1977)




Corroborating Evidence

= Outcry and isolation witnesses

= Visas, travel records, ID documents

= Phone records, wire transfers, ledgers, bank |
records, receipts,
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