Comments/Responses from March 28, 2016, Rulemaking Hearing for Licensure Rules

	[bookmark: _GoBack]
	Rule
	Comment Submitted By
	Comment
	Response

	1.)
	0465-02-02-.14 GROUNDS FOR DENIAL, REVOCATION, OR SUSPENSION.

(1) The maintenance and renewal of a license is contingent upon evidence of continued compliance with rules and regulations.  The Department may deny, suspend, or revoke a license on any of the following grounds: 

(a) Violation of licensure law or rules; 

(b) Permitting, aiding, or abetting the commission of any illegal act in a licensed facility or service;

(c) Conduct or practice detrimental to the welfare of a person supported by a licensed facility or service;

(d) The submission of false information to the Department; or 

(e) The use of subterfuge (e.g., filing through a second party after an individual has been denied a license). 

(2) Unless the Department finds that summary suspension of a license is necessary, all license revocations, suspensions, and denials shall be conducted in accordance with the applicable sections of the Uniform Administrative Procedures Act, T.C.A., Title 4, Part 5.  Summary suspension may only occur when the Department determines that continued operation of a licensed facility or service presents an immediate threat to the health, safety, and welfare of persons supported.  When a summary suspension occurs, proceedings for revocation or other action against the licensee shall be promptly instituted and determined in accordance with the Uniform Administrative Procedures Act.






0465-02-02-.24 CIVIL PENALTIES FOR LICENSEES.

(1) The Department may, in addition to or in lieu of any other lawful disciplinary action, assess a civil penalty for each separate violation of a licensure law or rule.

(2) The procedure for imposing a civil penalty shall be as follows:

(a) Department staff shall verbally notify a licensee that a civil penalty may be imposed due to the licensee’s violation of a licensure law or rule.

(b) Within six (6) business days of the verbal notification, the licensee shall be notified in writing of the basis for the civil penalty and the amount imposed.

(c) The civil penalty shall be effective beginning on the date the written notification of the decision is issued.

(d) The Department may impose a penalty for each day a licensee remains in violation of a licensure rule, regulation, ordinance or law.  Each licensure law, rule, regulation or ordinance violated shall constitute a separate offense.

(3) In determining the amount of the daily penalty, the commissioner may consider the following:

(a) The severity of the violation and the harm or risk of harm to a person supported;

(b) The willfulness of the violation;

(c) The circumstances leading to the violation;

(d) The efforts made by the facility to attain compliance;

(e) Any extraordinary enforcement cost incurred by the Department;

(f) The interest of the public; and

(g) Whether the civil penalty imposed will be an economic deterrent to the non-compliant activity.

(4) The Department may impose a civil penalty in accordance with the following schedule:

(a) First Offense

1. Priority 1/Critical Offenses - $500.00

2. All other offenses - $250.00

(b) Second or subsequent offense of same type within a twelve (12) month period:

1. Priority 1/Critical Offense - $2,500.00 to $5,000.00

2. All other offenses - $500.00 to $2,500.00

(5) The Department may continue to work with a licensee to seek compliance with any licensure law or rule.  The Department may waive any penalty determined by the Department to impose a hardship.  A hardship waiver of a civil penalty may be granted only when strict enforcement of a particular requirement would not be in the best interest of persons supported.

(6) A “Priority 1 offense,” for the purposes of these rules is defined as a substantiated investigation involving the death of a person supported; neglect, physical or sexual abuse of the person supported by the licensee or staff; and/or a serious injury to a person supported.  A “critical offense,” for purposes of these rules, is defined as those Department-designated administrative rules whose violation could result in serious harm to the person supported.
	William Hubbard,  TNCO
	The proposed rules fail to provide for the review panel which is adapted by statute.  T.C.A. § 33-2-407 states, "If the Department determines that a license should be suspended or revoked, a civil penalty imposed, or both, it shall notify the licensee.  Within 15 days of notification, the licensee may file a written request for review by the panel appointed under Section 33-2-403(d).  The review shall meet at the earliest possible date and the panel shall report the recommendation to the Commissioner.  The Commissioner shall determine whether the original action shall remain effective and shall notify the licensee.  Within 15 days of notification of the licensee may file a written request for a hearing before the Department.  The hearing shall be conducted under the Uniform Administrative Procedures Act compiled in Title 4, Chapter 5."  

Proposed Rule 0465-02-02-.14 provides for suspension, revocation, and denial of a license.  The rule fails to give the licensee an opportunity to have the review panel review the proposed sanction and report the recommendation to the commission.
Proposed Rule 0465-02-02-.14(2) provides for the summary suspension of a license.  The rule provides that the suspension, revocation, or denial shall be conducted in accordance with the Administrative Procedures Act, APA, unless a summary suspension is necessary.  However, T.C.A. § 33-2-416 requires the summary suspension to occur in accordance with the APA.  It states, “Nothing in this part takes away from the right of the Department to issue an order of summary suspension of the license pursuant to Section 4-5-320(c)(d).”  These sections of the APA provision related to summary suspensions.  The rule needs to reflect the summary suspensions are to be imposed pursuant to the APA.  These provisions should be referenced in the proposed rules related to summary suspensions.  Furthermore, the proposed rules need to reflect that summary suspensions are subject to review by the Review Panel before the issuance of the notice of hearing.  


Proposed Rule 0465-02-02-.24 provides for the imposition of civil penalties.  This rule also fails to give the licensee an opportunity to have the review panel review the proposed sanction and report its recommendation to the commission.
	Concur.  Language regarding Licensure Review Panel and the UAPA has been added.

	2.)
	All
	Donna Destefano,
Tennessee Disability Coalition
	According to Title 33-2-404, Rules for licensure - Amendment of the rules “Rules adopted by the department under this subsection (b) shall be developed with input from stakeholders and promulgated in accordance with the Uniform Administrative Procedures Act.”  We ask for confirmation that this has happened.
	Do not concur. Receiving comments from the public/stakeholders  and holding the hearing is the forum that meets this requirement.  In addition, input was solicited from DIDD  providers three times through Open Line articles.
 

	3.)
	0465-02-01-.02 DEFINITION OF DISTINCT CATEGORIES OF INTELLECTUAL AND DEVELOPMENTAL DISABILITIES FACILITIES.

(7) “Developmental Disabilities Preschool Facility” means a non-residential facility which offers a program of training, habilitation, or care for developmentally minors with developmental disabilities, or minors at risk of developmental disabilities, not of the chronological mandatory age to be enrolled in services of the Department of Education, and which is designed to teach self-help, socialization, communication, or school readiness skills, or designed to train parents or surrogates in methods and techniques of habilitation.  This category of facility is provided in either a center based or community based environment.  Each setting requires a separate license.
	Donna Destefano,
Tennessee Disability Coalition
	a.) Word “developmentally” is out of place in the following - “Developmental Disabilities Preschool Facility” means a non-residential facility which offers a program of training, habilitation, or care for developmentally minors . . .

b.) The definition distinguishes between center-based and community-based environments.  However, neither term is clarified.  A center based environment, by definition, would be in a community.  
	Concur.  Language corrected.





Concur. Definitions have been added for center and community/home based environments.  A center based facility environment is subject to required life safety inspections and a community based environment is not.  Required life safety inspections are specified in Ch. 4 of the Rules. 




	4.)
	n/a
	Donna Destefano,
Tennessee Disability Coalition
	Prior to this year, microboards have not been required to be licensed.  They are an innovative service developed in order to provide more choice and independence for people with intellectual disabilities to be integrated within their communities.  Licensure costs have proved to be prohibitive for some microboards.  We do not think that people being well supported within this more community-oriented service model for over 15 years should be unnecessarily penalized by being required to obtain a license.
	Do not concur.  This change has been made to come into compliance with T.C.A. 33-2-403.

	5.)
	0465-02-19.06 PERSONNEL AND STAFFING.

(1)(f) The facility must ensure staff caseloads do not exceed more than thirty (30) persons supported, except in cases due to staff illness, staff vacation, or attrition.  In these cases, the situation is temporary and there is sufficient staff to ensure that support coordination responsibilities are met and each person’s needs in regard to support coordination services are satisfactory.
	Donna Destefano,
Tennessee Disability Coalition
	We noted in the review of the support coordination rules 0465-02-19-.06 PERSONNEL AND STAFFING. (f) that these apply to all entities that provide support coordination.  We think those rules are appropriately crafted.
	Concur. The positive feedback is appreciated.

	6.)
	n/a
	Cindy Graves and
Jonathan Chapman, TNCO
	Providers were not involved in the initial development of the licensure rules as required by Title 33
	Do not concur.  Please see response to comment 2.
  

	7.)
	n/a
	Cindy Graves and
Jonathan Chapman, TNCO
	ID and DD sections should be combined.  It is unclear why these sections are separated.
	Do not concur.  Not all organizations will serve both populations, and by request of providers, DD services were drafted separately.

	8.)
	n/a
	Cindy Graves and
Jonathan Chapman, TNCO
	Person-centered language must be used throughout.
	Concur.

	9.)
	0465-02-02-.14 GROUNDS FOR DENIAL, REVOCATION, OR SUSPENSION.

(2) Unless the Department finds that summary suspension of a license is necessary, all license revocations, suspensions, and denials shall be conducted in accordance with the applicable sections of the Uniform Administrative Procedures Act, T.C.A., Title 4, Part 5.  Summary suspension may only occur when the Department determines that continued operation of a licensed facility or service presents an immediate threat to the health, safety, and welfare of persons supported.  When a summary suspension occurs, proceedings for revocation or other action against the licensee shall be promptly instituted and determined in accordance with the Uniform Administrative Procedures Act.

0465-02-02-.03 UNLAWFUL OPERATION.

No organization may begin the provision of service delivery until the Department issues a license.  Providing intellectual and developmental disability, or personal support services without a license is unlawful and may result in civil and/or criminal sanctions pursuant to T.C.A. §§ 33-2-405 and 33-2-412.

0465-02-02-.21 NOTICE OF NON-COMPLIANCE AND PLAN OF COMPLIANCE. 

(1) The Department will give a Notice of Non-Compliance to the licensee on a form prepared and provided by the Department when an inspection or investigation of a facility/service reveals non-compliance with licensure law or rules. 

(2) The licensee must submit, by the date specified on the Notice of Non-Compliance, a written Plan of Compliance in response to the Notice of Non-Compliance.
 
(3) The licensee's written Plan of Compliance shall include a description of the action taken or to be taken in correcting deficiencies, and the date by which each corrective action is completed or to be completed.

(4) The Department will notify the licensee in writing whether the Plan of Compliance is acceptable and the basis for the decision.  When the Plan of Compliance is not acceptable, the Department and licensee may continue to seek agreement.  If agreement cannot be reached in a reasonable time, as determined by the Department, the Department may institute sanctions against the license. 

(5) The licensee shall maintain copies of the most recent compliance plans in a central location. 
	Cindy Graves and
Jonathan Chapman, TNCO
	The sanction provisions of the Licensure Rules are deficient in several respects.  The Rules fail to provide for the Review Panel which is mandated by statute.  These provisions should therefore be referenced in Rule related to summary suspensions.  Furthermore, .14(2) states that the APA must be followed except for summary suspensions.  Summary suspensions are required to be implemented pursuant to the APA.  See T.C.A. § 33-2-416.

Reference Rule Sections:
0465-02-02-.03
0465-02-02-.21
	Concur.  Please see response to Comment 1.

	10.)
	0465-02-01-.02 DEFINITION OF DISTINCT CATEGORIES OF INTELLECTUAL AND DEVELOPMENTAL DISABILITIES FACILITIES.

(1) “Intellectual Disabilities Adult Habilitation Day Facility” means a non-residential facility which offers a variety of habilitative activities to adults with intellectual disabilities.  Such habilitative activities may range from training activities in independent living to vocational skills depending on the needs of the person supported.  This includes adult developmental training, work activity, and sheltered workshop programs, but does not include job placement and supported employment programs.  This category of facility is provided in either a center based or a community/home based environment.  Each setting requires a separate license.
	Cindy Graves and
Jonathan Chapman, TNCO
	The Day Facility category definition states, “This category of facility is provided in either a center based or a community/home based environment.  Each setting requires a separate license.”  It is clear that each “center” (i.e., each facility) requires a separate license.  

We require clarification as to the definition of a “community/home based” setting.  This also applies to the preschool licensing.
	Concur.  We have changed the title from Intellectual Disabilities Adult Habilitation Day Facility to Intellectual Disabilities Adult Habilitation Day Facility/Services.  




Regarding clarification of “community/home based,” please see response to comment 3.

	11.)
	*A rule was not given in the comments that were submitted, nor in the transcript, however, the following are the only places I could find where “monthly reviews” were mentioned.

0465-02-19-.05 PROFESSIONAL SERVICES.

(8) The ISC/CM Monthly Documentation form must be completed at least monthly to document review of ISP implementation status, including progress in completing action steps and achieving outcomes.  Information is gathered from the monthly face-to-face visit, interviews with the person supported, his/her family members, conservators or guardians, and provider staff, and other information and documentation relevant to the implementation of the ISP that is received during the month.

0465-02-19-.07 PERSON SUPPORTED RECORDS.

(1) The record of a person supported must contain the following:

(p) Support coordination monthly reviews;

(u) Provider periodic reviews and other monthly reports as applicable to the needs of the person supported.
	Cindy Graves and
Jonathan Chapman, TNCO
	The monthly service reviews should be required on a quarterly basis. (from submitted comments)

We have advocated a long time from quarterly reviews by the provider since the ISCs do monthly reviews.  We’ve been told all along that that can’t be done because of licensure.  And licensure rules are difficult to change.  It’s been a long time coming and we’re glad it’s finally coming, but I would recommend, we would recommend that you change the requirement for monthly reviews to at least quarterly to allow for an adjustment in the future if DIDD should deem that advisable. (from transcript)


	Do not concur.  Monthly reviews will continue to be a requirement for ISCs.  However, Licensure Rules have been modified to state that written progress notes from the residential, day, or personal assistance providers must be maintained which include at least quarterly reviews of progress or changes occurring in the ISP.  We will continue to expect that changes relative to health, safety and implementation of outcome based services are assessed by the residential, day, or personal assistance providers on an ongoing basis and reflected within the quarterly reviews.

	12.)
	0465-02-01-.01 DEFINITION OF TERMS USED IN ALL RULES.

(9) “Case Management” means support provided for obtaining eligibility for service, assessment, development and evaluation and revision of the plan of care and the assistance with the selection of service providers for persons who are supported in the Self-Determination Waiver or on the waiting list for services.
	Cindy Graves and
Jonathan Chapman, TNCO
	Remove the qualification “. . . in the Self-Determination Waiver or on the waiting list for services.”
	Concur in part.  Language revised by removing reference to the waiting list for services.

	13.)
	0465-02-01-.01 DEFINITION OF TERMS USED IN ALL RULES.

(42) "Medication Administration" means giving the person supported injections or any form of medication, or medication administration that would only be appropriate and acceptable for individuals who are authorized to do so by T.C.A., Title 63 or rules and regulations of the Tennessee Board of Medical Examiners or the Tennessee Board of Nursing.
	Cindy Graves and
Jonathan Chapman, TNCO
	Add “and TN DIDD Rules”
	Concur.  Language revised to add “…and in a manner prescribed under Departmental Rules.”

	14.)
	0465-02-01-.01 DEFINITION OF TERMS USED IN ALL RULES.

(70)  “Person Supported” means a service recipient defined under T.C.A. § 33-1-101(23).
	Cindy Graves and
Jonathan Chapman, TNCO
	Place definition in alphabetical order
	Concur.  Definitions have been placed in alphabetical order.

	15.)
	0465-02-01-.02 DEFINITION OF DISTINCT CATEGORIES OF INTELLECTUAL AND DEVELOPMENTAL DISABILITIES FACILITIES.

(1) “Intellectual Disabilities Adult Habilitation Day Facility” means a non-residential facility which offers a variety of habilitative activities to adults with intellectual disabilities.  Such habilitative activities may range from training activities in independent living to vocational skills depending on the needs of the person supported.  This includes adult developmental training, work activity, and sheltered workshop programs, but does not include job placement and supported employment programs.  This category of facility is provided in either a center based or a community/home based environment.  Each setting requires a separate license.
	Cindy Graves and
Jonathan Chapman, TNCO
	Remove “but does not include job placement and supported employment programs.”
	Do not concur.  Job placement and supported employment are the purview of Voc. Rehab., not DIDD.

	16.)
	0465-02-01-.02 DEFINITION OF DISTINCT CATEGORIES OF INTELLECTUAL AND DEVELOPMENTAL DISABILITIES FACILITIES.

(3)   “Intellectual and Developmental Disabilities Boarding Home Facility” means a residential facility that offers personal care services to persons with intellectual and/or developmental disabilities, including room, board, and supervision to two (2) or more persons supported unrelated by blood or marriage to the owner or operator of the facility.  People living in such facilities are capable of self-preservation, able to care for basic self-help needs with minimal assistance, able to care for personal possessions, able to maintain personal living areas in a state of orderliness, able to recognize danger or threat to personal safety, able to maintain behavior which is generally tolerable to the community, and able to attend to minor health care needs.
	Cindy Graves and
Jonathan Chapman, TNCO
	It is unclear if there are or will be any licenses associated with the definition.
	Do not concur.  This is a long standing type of service.  There are currently 14 Boarding Home facilities with active licenses.  

	17.)
	0465-02-01-.02 DEFINITION OF DISTINCT CATEGORIES OF INTELLECTUAL AND DEVELOPMENTAL DISABILITIES FACILITIES.

(4)  “Intellectual and Developmental Disabilities Diagnosis and Evaluation Facility” means a non-residential facility, which provides personnel and testing resources to perform diagnosis and evaluation of persons supported having, or suspected of having, intellectual and/or developmental disabilities.
	Cindy Graves and
Jonathan Chapman, TNCO
	It is unclear if there are or will be any licenses associated with the definition.
	Do not concur.  This is a long standing type of service.  There are currently 2 Diagnosis and Evaluation facilities with active licenses.  

	18.)
	0465-02-01-.02 DEFINITION OF DISTINCT CATEGORIES OF INTELLECTUAL AND DEVELOPMENTAL DISABILITIES FACILITIES.

(10)  “Intellectual Disabilities Semi-Independent Living Facility” means a facility program which provides services for persons supported with intellectual disabilities, who are able to reside in a housing situation without program staff residing on site.  The services of program staff support the home life style of the person supported in order to reside in such housing situations.  The facility program offers and provides regular, and as needed, support services in procuring or monitoring adequate housing for persons supported, supervising home life styles, and assisting in development of higher-order independent living skills.  The entity licensed is the program delivering the services rather than the individual dwellings for persons supported. 

(11)  “Developmental Disabilities Semi-Independent Living Facility” means a facility program which provides services for persons supported with developmental disabilities, who are able to reside in a housing situation without program staff residing on site.  The services of program staff support the home life style of the person supported in order to reside in such housing situations.  The facility program offers and provides regular, and as needed, support services in procuring or monitoring adequate housing for persons supported, supervising home life styles, and assisting in development of higher-order independent living skills.  The entity licensed is the program delivering the services rather than the individual dwellings for persons supported.
	Cindy Graves and
Jonathan Chapman, TNCO
	It is unclear why ID Semi-Independent Living Facility and DD Semi-Independent Living Facility are separated.
	Do not concur.  See response to Comment 7. 

	19.)
	0465-02-04-.01 through
0465-02-04-.11
	Cindy Graves and
Jonathan Chapman, TNCO
	It is recommended that a stakeholders workgroup be created to review the rule and make recommendations on alternative solutions.  The workgroup should include representatives of DIDD Licensure and legal staff, the State Fire Marshall’s office, TennCare, advocacy organizations, self-advocates, and residential service providers.
	Do not concur.  See response to Comment 2.

	20.)
	0465-02-04-.03 EDUCATIONAL OCCUPANCIES.

(1) Definition - Educational Occupancies include all buildings used for gathering of groups of persons supported for purposes of instruction.  An example of a facility required to meet educational occupancy standards is a Pre-School Facility-Center Based.
	Cindy Graves and
Jonathan Chapman, TNCO
	“all buildings” is too comprehensive and needs to be circumscribed
	Do not concur  “…all buildings” is qualified in the definition as …”those used for….”

	21.)
	0465-02-04-.05 INDUSTRIAL OCCUPANCIES.

(1) Definition - Industrial Occupancies include factories making products of all kinds and properties devoted to operations such as processing, assembling, mixing, packaging, finishing or decorating, and repairing.  An example of facilities required to meet industrial occupancy standards is an Adult Habilitation Facility-Center Based.

(2) Criteria - For the purpose of Life Safety, facilities required to meet industrial occupancies must comply with the following: 

(a) The applicable standards of the Life Safety Code of the National Fire Protection Association, Industrial Occupancies, or equivalent standards hereafter adopted by the Office of the State Fire Marshal; and 

1.  Document fire-safety drills which shall be conducted: 

(i) Monthly at unexpected times and under varying conditions, and 

(ii)  Under direct staff supervision.

2. Document that all smoke-detection devices are tested monthly and that the batteries are changed when no longer functional. 

3. Document that all fire extinguishers are properly maintained and serviced.

4. Document instruction to staff upon employment and to persons supported upon admission in fire evacuation procedures.

5. Adopt and post a policy on smoking in specified areas.
	Cindy Graves and
Jonathan Chapman, TNCO
	Remove example that uniformly characterizes Adult Habilitation Facility-Center Based as industrial occupancies.
	Do not concur.  The example given is just that, an example.  Some Adult Habilitation Facility-Center Based programs do classify as industrial occupancy.  

	22.)
	0465-02-04-.06 RESIDENTIAL OCCUPANCIES - BOARD AND CARE.

(2)(a)7.	Use portable electric space heaters only in emergency situations with advance special permission and under conditions specified by the Office of Licensure of the Department.
	Cindy Graves and
Jonathan Chapman, TNCO
	Clarification is needed as to what is meant by “advance special permission”
	Concur. The phrase “advance special permission” was deleted.

	23.)
	0465-02-04-.06 RESIDENTIAL OCCUPANCIES - BOARD AND CARE.

(2)(a)14. Adopt and post a policy on smoking in specified areas.
	Cindy Graves and
Jonathan Chapman, TNCO
	A “No Smoking” sign should be sufficient. (from written comments)

We recommend that instead of placing policies, posting policies in a person's home, we go with a simple no-smoking sign. We put policies in notebooks that are not actually posted, but we don't need to be posting things in a person's home. That's not very person-centered. (from transcript)
	Concur.  Revised language to state “Adopt a policy on smoking and ensure designated areas are posted”.

	24.)
	0465-02-04-.06 RESIDENTIAL OCCUPANCIES - BOARD AND CARE.

(2)(b) Provide services only for persons who require no greater level of care than personal care as defined at 0465-02-04-.08.
	Cindy Graves and
Jonathan Chapman, TNCO
	Remove or clarify placement here.
	Concur.  The definition of Personal Care has been moved to 0465-02-01-.01 (51).

	25.)
	0465-02-04-.07 MOBILE NON-AMBULATORY.

(1) For the purpose of Life Safety, facilities required to meet the Mobile Non-Ambulatory Rule must comply with the following:

(e) Provide bathrooms approved by the Office of Licensure of the Department.
	Cindy Graves and
Jonathan Chapman, TNCO
	Should be revised to “. . . approved by the Office of Licensure.”
	Concur.  Language has been revised to state  “…approved by the Office of Licensure.”

	26.)
	0465-02-04-.08 CAPABLE OF SELF-PRESERVATION.

All residential facilities serving four (4) or more persons supported who are not capable of self-preservation and all non-residential facilities serving four (4) or more persons supported six (6) years of age or older who are not capable of self-preservation are required to meet the criteria for Health Care Occupancies.
	Cindy Graves and
Jonathan Chapman, TNCO
	Definition of “Personal Care” not defined in the section as eluded to in 0465-02-04-.06(2)(b).
	Concur.  Correction has been made above. 

	27.)
	0465-02-06-.05 PERSON SUPPORTED RECORDS.

(1) The governing body must ensure that an individual record for each person supported is maintained which, at a minimum, includes the following information:

(e) The date of birth of the person supported;

(f) The date of admission to the facility of the person supported;

(g) The source of referral to the facility of the person supported.
	Cindy Graves and
Jonathan Chapman, TNCO
	Delete this language because this is often unknown.


	Do not concur.  If the data is unknown, simply record “unknown”. 

	28.)
	0465-02-06-.06 PERSON SUPPORTED RECORDS.

(3) 
(e) If residential services are provided, persons supported have the right to be given privacy and freedom for the use of bathrooms at all hours;

(f) If residential services are provided, persons supported have the right to be given privacy and freedom in the use of their bedroom/sleeping area.    If residential services are provided and if married persons reside in the facility, privacy for visits by spouses must be ensured, and if both spouses reside in the facility, they must be permitted to share a room; and 

(g) If residential services are provided, persons supported have the right to associate and communicate privately with persons of their choice including receiving visitors at any time.
	Cindy Graves and
Jonathan Chapman, TNCO
	Add “within reasonable hours and/or with the respect to the rights of others.”

All three of these above, e, f, and g should have some provision that states, “unless approved restrictions are needed to keep the person supported and/or others safe.”
	Do Not Concur.  Limitations and restrictions are specifically addressed in subsequent sections.

	29.)
	0465-02-06-.08 MODIFICATION OR LIMITATION OF PERSON SUPPORTED RIGHTS.

(1) The rights of a person supported in a facility may only be modified or limited under the following conditions:

(a) It is demonstrated and documented that such modification or limitation is necessary because of the physical or intellectual disability of the person supported.
	Cindy Graves and
Jonathan Chapman, TNCO
	The modification of a right is never necessary because of the physical or intellectual disability of a person.  This statement must be reworded or deleted.  This is offensive.
	Concur.  The wording has been changed to: It is demonstrated and documented that such modification or limitation is necessary to achieve a legitimate goal in the ISP of the person supported.”

	30.)
	0465-02-06-.08 MODIFICATION OR LIMITATION OF PERSON SUPPORTED RIGHTS.

(1) The rights of a person supported in a facility may only be modified or limited under the following conditions:

(e) Any modifications or limitations must be documented in the ISP of the person supported in accordance with the following requirements:

1. Identify a specific and individualized assessed need;

2. Document the positive interventions and supports used prior to any modifications to the person-centered service plan;

3. Document less intrusive methods of meeting the need that have been tried but did not work;

4. Include a clear description of the condition that is directly proportionate to the specific assessed need;

5. Include regular collection and review of data to measure the ongoing effectiveness of the modification;

6. Include established time limits for periodic reviews to determine if the modification is still necessary or can be terminated;

7. Include the informed consent of the person supported; and

8. Include an assurance that interventions and supports will cause no harm to the person supported.
	Cindy Graves and
Jonathan Chapman, TNCO
	Modifications are not going to be documented in the ISP at this level.

State that this information will be provided to the HR committee, but not placed in the ISP.
	Do not concur.  This information must be in the ISP for staff awareness.

	31.)
	All of 0465-02-07 (.01 through .12)
	Cindy Graves and
Jonathan Chapman, TNCO
	Older language than that provided in 0465-02-08.

Delete this section and replace with 0465-02-08 (.01 through .12).
	Do Not Concur the language is different. However  -.07 addresses ID, and -.08 addresses DD.  Both need to remain unchanged.

	32.)
	0465-02-07-.09 INDIVIDUAL SUPPORT PLAN (ISP) TEAM.

(1) The facility must ensure that an ISP team is identified and provided for each person supported.  The team must, at a minimum, include the following:

(e) An intellectual and developmental disabilities specialist.
	Cindy Graves and
Jonathan Chapman, TNCO
	Term “intellectual and developmental disabilities specialist.”  This term must be clarified or removed if no longer applicable.
	Concur. The term was clarified in the definition of intellectual and developmental disabilities professional. Also, the term has been removed from the section cited.

	33.)
	0465-02-08-.04 PERSONNEL AND STAFFING.

(1) The licensee shall provide one (1) Direct Support Staff member for the first ten (10) persons supported.  One (1) additional Direct Support Staff member shall be provided for the next increment of eleven (11) to fifteen (15) persons supported.  One (1) additional Direct Support Staff member shall be provided for the next increment of sixteen (16) to nineteen (19) persons supported.  When more than twenty (20) persons are supported, one (1) additional Direct Support Staff member shall be provided for each additional twenty (20) persons supported present.
	Cindy Graves and
Jonathan Chapman, TNCO
	Combine ID and DD chapters, keep newer language.  Exception: We request that we retain the current staffing ratios now in place apply to both ID and DD.
	Do not concur.  See response to Comment 7.

	34.)
	0465-02-08-.04 PERSONNEL AND STAFFING.

(3) Employees shall be screened for tuberculosis according to the procedures of the Tennessee Department of Health or receive a tuberculosis skin test or chest X-ray before working directly with persons supported.  Documentation of such screening or testing shall be maintained in the employee's personnel file.
	Cindy Graves and
Jonathan Chapman, TNCO
	New requirement permits TB screening in addition to the old requirement of TB testing.

Agrees with the permissibility of screening instead of strict testing requirement.
	Concur.  The Rule was updated to permit tuberculosis screening or testing.

	35.)
	0465-02-08-.05 PERSON SUPPORTED RECORDS.

(1) Each record of the person supported shall contain the following:

(a) A recent photograph and a description of the person supported;

(b) Report of the use of restrictive behavior management techniques, as defined under Rule 0465-02-08-.13, if used; and

(c) A discharge summary of the person supported, which states the date of discharge, reasons for discharge, and referral for other services, if appropriate.
	Cindy Graves and
Jonathan Chapman, TNCO
	Client records requirement reduced from 11 items to 3.  Items b-g and i-j removed.

We affirmatively support the proposed changes.
	Concur.  We appreciate the positive feedback.

	36.)
	Not Specified
	Cindy Graves and
Jonathan Chapman, TNCO
	Throughout the ID and the DD section should be combined. It is unclear as to why these sections were separated.
	Do not concur.  See response to Comment 7.

	37.)
	0465-02-09-.06 PERSONNEL AND STAFFING.

(4) Each employee must have a tuberculosis test or screening at the time of employment and thereafter as required by the current guidelines of the Tennessee Department of Health.
	Cindy Graves and
Jonathan Chapman, TNCO
	“Employees may receive TB screening according to the procedures of the Tennessee Department of Health.”

This language should be utilized in all of the comparable sections of the rules.
	Concur.

	38.)
	0465-02-09
	Cindy Graves and
Jonathan Chapman, TNCO
	Do D&E programs still exist?  If D&E programs do not still exist then delete the section in its entirety.
	Do not concur.  See response to Comment 17.

	39.)
	0465-02-10-.10 DAY ACTIVITIES.

(3) The facility must ensure the participation of the person supported and direct support staff in developing and implementing daily activity schedules for each person supported.
	Cindy Graves and
Jonathan Chapman, TNCO
	Added that person supported should participate in developing their activity schedule.

We affirmatively support the proposed changes.
	Concur.  We appreciate the positive feedback.

	40.)
	0465-02-10-.10 DAY ACTIVITIES.

(5) The facility must ensure that each person supported who has significant disabilities and uses a wheelchair:

(b) Is assisted by a direct support staff member in spending a portion of their waking day out of his/her bedroom area.
	Cindy Graves and
Jonathan Chapman, TNCO
	Person with significant disabilities or in wheelchair is assisted in spending portion of waking day out of bedroom area.

Something should be added similar to what is listed in item right above it in a) such as “unless contraindicated by physician’s order or person is ill”
	Concur.  Revised language to address (a)-(d). 

	41.)
	0465-02-10-.13 INDIVIDUAL SUPPORT PLAN (ISP) DEVELOPMENT AND IMPLEMENTATION.

(1) The facility must ensure that a written ISP is provided and implemented for each person supported.  The ISP must meet the following requirements:

(d) Includes signatures of the person supported, appropriate staff, and, if applicable, the legal representative (conservator, parent, guardian, or legal custodian) of the person supported.
	Cindy Graves and
Jonathan Chapman, TNCO
	Should include signatures of both the person supported AND the legal rep along with appropriate staff.

Add specification “unless person is not physically able to make his/her mark”
	Do not concur.  No change is needed.  If a person is not able to sign, this will be adequately specified elsewhere in the record.

	42.)
	0465-02-10-.16 USE OF RESTRICTIVE BEHAVIOR MANAGEMENT.

(1) No procedures should be used for behavior management which results in physical or emotional harm to the person supported.
	Cindy Graves and
Jonathan Chapman, TNCO
	We request a clarification of the definition of Emotional Harm.
	Concur.  Emotional Harm has been added to the definitions in 0465-02-01.

	43.)
	0465-02-10-.16 USE OF RESTRICTIVE BEHAVIOR MANAGEMENT.

(2) Corporal punishment, seclusion, aversive stimuli, chemical restraint, and denial of a nutritionally adequate diet must not be used.
	Cindy Graves and
Jonathan Chapman, TNCO
	Added that seclusion, aversive stimuli and chemical restraint cannot be used (along with corporal punishment & denial of nutritional diet).

We request a clarification of the definition of Seclusion.
	Concur.  See definition for “seclusion”.

	44.)
	0465-02-10-.16 USE OF RESTRICTIVE BEHAVIOR MANAGEMENT.

(6) Procedures such as personal holding, mechanical restraint, and time-out, which are used in emergency situations to prevent the person supported from inflicting bodily harm, may not be repeated more than three (3) times within six (6) months without being incorporated into a written behavior management program that is part of his/her ISP.
	Cindy Graves and
Jonathan Chapman, TNCO
	For personal holding, there is no time frame given for this any longer so it could include a hold lasting one minute.  Does the behavior management plan have to be a part of a formal BSP? If so, it will be difficult to remain within compliance given the continued increased difficulty of securing BA services.  There is some confusion with the definition of physical holding in Definitions section.  It seems contradictory.  See below for a piece of the definition that states what Physical holding is NOT.

Physical Intervention Definition: Physical intervention for the temporary holding of the hand(s), wrist(s), arm(s), shoulder(s), or leg(s), which does not otherwise restrict freedom of movement or access to the body of the person supported, for the purpose of terminating unsafe behavior.
	Concur.  The reference to personal holding has been changed to “physical holding”. .06 has been redrafted to be clear that behavior management plan does not have to be a part of the BSP.
  

	45.)
	0465-02-11-.03 PERSONNEL AND STAFFING.

(2) All employees must be screened for tuberculosis according to the procedures of the Tennessee Department of Health or receive a tuberculosis skin test or chest x-ray before working directly with persons supported.  Documentation of such must be maintained in the employee’s personnel file.
	Cindy Graves and
Jonathan Chapman, TNCO
	Employees “must be screened for tuberculosis according to the procedures of the Tennessee Department of Health

This language for TB screenings should be utilized in all of the comparable sections of the rules.
	Concur.  See response to Comment 34.

	46.)
	Various

*as mentioned in the comments:

0465-02-11-.03 PERSONNEL AND STAFFING.

(2) All employees must be screened for tuberculosis according to the procedures of the Tennessee Department of Health or receive a tuberculosis skin test or chest x-ray before working directly with persons supported.  Documentation of such must be maintained in the employee’s personnel file.
	Cindy Graves and
Jonathan Chapman, TNCO
	Throughout the proposed rules there are instances where a TB skin test is required and instances where a screen is permitted,
and we ask that all sections are consistent with Rule -- Section 0465-02-11-.03(2) where they allow for screenings instead of requiring just a test initially.

(The above comment was from the transcript.  The TB skin test was mentioned 3 different times in TNCO’s written comments. See #s 34, 37, and 45 of this spreadsheet.)
	Concur.  See response to Comment 34.

	47.)
	0465-02-11-.08 RECREATIONAL ACTIVITIES.
	
The facility must ensure that opportunities are provided for recreational activities, which are appropriate and adapted to the needs, interests, and age of the persons supported.
	Cindy Graves and
Jonathan Chapman, TNCO
	Unclear why this stipulation was removed as it ensures a person-centered focus.
	Do not concur.  Part of the stipulation was removed as “Meaningful” was subject to interpretation.

	48.)
	0465-02-07(11)-.11
	Cindy Graves and
Jonathan Chapman, TNCO
	Appears to be incorrectly numbered.  Should be 0465-02-11-.11.
	Concur. Change was made.

	49.)
	0465-02-12-.12 USE OF RESTRICTIVE BEHAVIOR MANAGEMENT.

(1) No procedures should be used for behavior management which results in physical or emotional harm to the person supported.
	Cindy Graves and
Jonathan Chapman, TNCO
	We request a clarification of the definition of Emotional Harm.
	Concur.  See response to Comment 42.

	50.)
	0465-02-12-.12 USE OF RESTRICTIVE BEHAVIOR MANAGEMENT.

2) Corporal punishment, seclusion, aversive stimuli, chemical restraint, and denial of a nutritionally adequate diet must not be used.
	Cindy Graves and
Jonathan Chapman, TNCO
	We affirmatively support the proposed changes.
	Concur.  We appreciate the positive feedback.

	51.)
	0465-02-13-.08 CLOTHING FOR PERSONS SUPPORTED.

(1) The facility must assist ach person supported must be provided the least restrictive level of support and assistance needed in the selection and purchase of clothing.
	Cindy Graves and
Jonathan Chapman, TNCO
	Correct typo. (“ach person”)
	Concur.  Change has been made.

	52.)
	0465-02-13-.08 CLOTHING FOR PERSONS SUPPORTED.

(3) The facility must assist each person supported in securing an adequate allowance of personally owned, individualized, normal, clean, and seasonal clothes.
	Cindy Graves and
Jonathan Chapman, TNCO
	Delete “normal”
	Concur.  Change has been made.

	53.)
	Various

*Other than above in #50, the following is all the places in the rules where I found the word “normal” used:

0465-02-01-.01 DEFINITION OF TERMS USED IN ALL RULES.

(b) "Mechanical Restraint" - the application of a mechanical devise, material, or equipment attached
or adjacent to the body of the person supported, including ambulatory restraints, which he/she cannot easily remove and that restricts freedom of movement or normal to customary access to his/her body.
Mechanical restraint does not include the use of:

(c) "Physical Holding" - the use of bodily contact by staff with a person supported in order to restrict his/her freedom of movement or normal to customary access to his/her body to prevent the behavior of the person supported from becoming dangerous to him/herself, others, or property. Physical holding does not include the use of:

1. Physical touch associated with prompting, comforting, or assisting that does not prevent freedom of movement or normal to customary access to the body of the person supported;

0465-02-05-.05 FACILITIES PROVIDING FOOD SERVICES AND NUTRITION.

(1) Food and nutrition must be provided in as normal to customary l a fashion as possible.

(3) Food must be served in appropriate quantity, at appropriate temperatures, and in a form consistent with normal to customary l situations.

0465-02-10-.04 PERSONNEL AND STAFFING.

(6) Persons supported must never be left unattended during normal to customary sleeping hours.

0465-02-10-.08 CLOTHING FOR PERSONS SUPPORTED.

(3) The facility must assist each person supported in securing an adequate allowance of personally owned,
individualized, normal to customary, clean, and seasonal clothes.

0465-02-11-.14 USE OF RESTRICTED BEHAVIOR INTERVENTIONS.

(9) The facility does not employ the following devices or practices in the provision of behavior services:

(e) Protective equipment that restricts or prevents movement or the normal to customary l use/functioning of the
body or body part to which it is applied;

0465-02-12-.08 CLOTHING FOR PERSONS SUPPORTED.

(3) The facility must assist each person supported in securing an adequate allowance of personally-owned,
individualized, normal to customary, clean, and seasonal clothes.

0465-02-13-.04 PERSONNEL AND STAFFING.

(5) Persons supported must never be left unattended during normal to customary sleeping hours.

0465-02-14-.03 PERSONNEL AND STAFFING.

(2) Persons supported are never to be left unattended during normal to customary sleeping hours.
	Cindy Graves and
Jonathan Chapman, TNCO
	There were a few instances where “normal” still showed its ugly head, the word, normal, in one instance of mental retardation, and we’ve got that on here for you.  I know you want to be person-centered so I’m sure you’ll change those.
	Concur.  The terms “customary” or “typical” will be substituted for “normal” where needed.

	54.)
	0465-02-15 and 16
	Cindy Graves and
Jonathan Chapman, TNCO
	We recommend that requirements for individuals with intellectual disabilities and requirements for individuals with developmental disabilities be consistent.  They do not need to be stated in two separate sections.  These two sections are almost exactly alike with only two differences: old language in 15 vs new language in 16 and the addition in 16 of requirements to practice universal precautions. 
	Do not concur.  See response to Comment 7.

	55.)
	0465-02-15-.04 PERSONNEL AND STAFFING.

(4) Employees must have a regular tuberculosis skin test within thirty (30) days of employment and as required thereafter by current Tennessee Department of Health guidelines.
	Cindy Graves and
Jonathan Chapman, TNCO
	Use language in 0465-02-16-.04(4) (screening before working with individual) or combine Chapters 15 and 16.
	Concur.  As noted in 34, we will be consistent throughout the rules.

	56.)
	0465-02-15-.09 INDIVIDUAL SUPPORT PLAN (ISP) TEAM.

(1) The governing body must ensure that an ISP team is identified and provided for each person supported.  The team must, at a minimum, include the following:

(a) The person supported, unless participation is contraindicated by the ISP team;

(b) The legal representative (conservator, parent, guardian, or legal custodian) of the person supported, if appropriate, unless their inability or unwillingness to participate is documented;

(c) Direct Support Staff, with input from each shift and weekend staff, as appropriate; 

(d) Relevant professionals or individuals, unless their inability to participate is documented.
	Cindy Graves and
Jonathan Chapman, TNCO
	Use language in 0465-02-16-.06(1)(a)-(d) or combine Chapters 15 and 16.
	Do not concur.  See response to Comment 7.

	57.)
	0465-02-15-.09 and 0465-02-16-.09
	Cindy Graves and
Jonathan Chapman, TNCO
	The required makeup of the ISP Team may cause conflict with the makeup of the Circle of Support as described in the Provider manual Chapter 3 Section 3.4.  Licensure indicates that the ISP team must include certain persons while the Provider Manual indicates that the person supported determines who participates in the COS.
	Concur.  ‘must’ was changed to ‘may’.

	58.)
	0465-02-15-.08 ASSESSMENTS.

(1) The following assessments of the person supported must be completed prior to the development of an ISP:

(c) A six (6) month history of prescribed medications, frequently used over-the-counter medications, alcohol, and/or other drugs.
	Cindy Graves and
Jonathan Chapman, TNCO
	“A six month history of . . . alcohol, and/or other drugs.” How do you get a six month history of alcohol and illicit drug usage?

Limit requirement to prescribed medications and frequently used over-the-counter drugs.
	Do not concur.  Whether alcohol and/or illicit drugs have been used in the past six months is an important assessment question.   

	59.)
	0465-02-15-.10 INDIVIDUAL SUPPORT PLAN (ISP) DEVELOPMENT AND IMPLEMENTATION.

(1) The governing body must ensure that a written ISP is provided and implemented for each person supported.  The ISP must meet the following requirements:

(e) Specifies the needs identified by assessment of the person supported and addresses those needs within the particular service/program component;

(f) Includes personal goals and objectives of the person supported, which are related to the specific needs identified, and specifies which goals and objectives are to be addressed by a particular service/program component; and

(g) Includes methods or activities by which the goals and objectives of the person supported are to be implemented.
	Cindy Graves and
Jonathan Chapman, TNCO
	Use person centered language to allow ISP to address what the person wants in life instead of just identifying and working on specified needs.
	Do not concur.  Basic ISP requirements are applied to a broad array of providers within and outside the DIDD system.  DIDD providers are accountable for the requirements for ISP development listed in the Provider Manual, which includes what is important to and for the person.

	60.)
	0465-02-15-.13 SUPPORTIVE SERVICES.

(1) The governing body must ensure that the following support services are provided for each person supported:

(f) Counseling, training, and other assistance in procuring and taking prescription and nonprescription drugs.
	Cindy Graves and
Jonathan Chapman, TNCO
	“. . . other assistance in procuring and taking prescription and non-prescription drugs.”  Is this related to 0465-02-15-08(1)c?

Limit requirement to prescribed medications and frequently used over-the-counter drugs.
	Do not concur.  See response to Comment 58.

	61.)
	0465-02-18-.02 POLICIES AND PROCEDURES.

(2) The governing body of the entity providing support and assistance must maintain policies and procedures establishing minimum requirements ensuring reasonable safety to life in the event of fire for all dwellings in which persons supported reside.  These policies and procedures must require:

(a) Fire safety features of smoke detection, fire extinguishers, and two (2) alternative means of escape in each dwelling; and

(b) Training for support staff and persons supported in the proper evacuation from the home and the use of fire safety features.
	Cindy Graves and
Jonathan Chapman, TNCO
	“The . . . requirements ensuring reasonable safety to life in the event of fire . . .”

This section is unclear.  Clarification is requested.
	Do not concur.  No change is needed. The minimum requirements are specified in “a” and “b”.

	62.)
	0465-02-19-.05 PROFESSIONAL SERVICES. (1) - (12)


	Cindy Graves and
Jonathan Chapman, TNCO
	These are more prescriptive than the provider manual.  These should be minimal general standards, not repetition of the waivers.

Reduce the number of items and make them more generic.  This could only apply to waivers, not new case management.  Most current ISC agencies have deemed status so this would not apply to them.
	Concur.  All but one reference to waiver specifics was removed throughout this section.

	63.)
	0465-02-19-.06 PERSONNEL AND STAFFING.
	Cindy Graves and
Jonathan Chapman, TNCO
	This is a repetition of waiver requirements, not licensure.
	Concur.  All but one reference to waiver specifics was removed throughout this section.

	64.)
	0465-02-19-.07 PERSON SUPPORTED RECORDS.
	Cindy Graves and
Jonathan Chapman, TNCO
	This is a repetition of waiver requirements, not licensure.
	Concur.  All but one reference to waiver specifics was removed throughout this section.

	65.)
	0465-02-20-.05 PERSON SUPPORTED RECORDS.

(1) The record of each person supported must contain the following information:

(c) The legal competency status of the person supported, including the name of his/her legal representative (conservator, parent, guardian, or legal custodian), if applicable.
	Cindy Graves and
Jonathan Chapman, TNCO
	“The legal competency of the person supported . . .” These are children - they are minors.

Only the name of the parent, guardian, or legal custodian should be required.
	Concur.  Changes were made.

	66.)
	0465-02-20-.08 PERSON SUPPORTED ASSESSMENTS.

(1) The following assessments of the person supported must be completed prior to the development of an ISP.

(c) A six (6) month history of prescribed medications, frequently used over-the-counter medications, alcohol, and/or other drugs.
	Cindy Graves and
Jonathan Chapman, TNCO
	“A six month history of  . . . alcohol, and/or other drugs.”  On a child under 5 years of age?

Limit requirement to prescribed medications and frequently used over-the-counter drugs.
	Concur.  Changes were made.

	67.)
	0465-02-20-.08 PERSON SUPPORTED ASSESSMENTS.

(1) The following assessments of the person supported must be completed prior to the development of an ISP:

(d) An existing psychological assessment on file which is updated as recommended by the ISP team.
	Cindy Graves and
Jonathan Chapman, TNCO
	“An existing psychological . . .” Psychologicals are typically not done with young children.  This section should be deleted.
	Concur.  “psychological” was changed to “developmental”.

	68.)
	0465-20-.10 INDIVIDUAL SUPPORT PLAN (ISP) DEVELOPMENT AND IMPLEMENTATION.

(1) The facility must ensure that a written ISP is provided and implemented for each person supported.  The ISP must meet the following requirements:

(a) Developed within thirty (30) days of the admission of the person supported to the facility.
	Cindy Graves and
Jonathan Chapman, TNCO
	ISP developed within 30 days.  Change to 45 days.  TEIS uses 45 days and licensees routinely have to ask for a waiver of this outdated rule.
	Concur.  Changed “30” to “45”.

	69.)
	0465-02-20-.12 USE OF RESTRICTIVE BEHAVIOR MANAGEMENT.
	Cindy Graves and
Jonathan Chapman, TNCO
	Restrictive behavior management should not be utilized with preschool aged children.

Change to restrictive behavior management “shall not” be utilized.
	Concur in part.  Changed rule to specify that when a parent, guardian, or legal custodian is present, intervention will be left to them, not facility staff.  Facility policy should specify that RBM is used only when a parent, guardian, or legal custodian is not present and only with advanced written permission.

	70.)
	Not Specified 
	Cindy Graves and
Jonathan Chapman, TNCO
	We do feel that the regulations on independent support coordination are quite prescriptive and not general enough to allow for the models that are coming.  MCOs will have support coordinators and I don’t see how these things can be held to with the MCOs.
	Concur.  All but one reference to waiver specifics was removed throughout this section. Licensing is not applicable to MCOs.

	71.)
	Not Specified
	Cindy Graves and
Jonathan Chapman, TNCO
	At one point you have old rules related to day facilities. Do you have that citation? And at another point you have new ratios listed. We'd recommend that the person-centered language of the new rules be in place, but we don't understand why the ratios have been changed at a time when funds are getting more scarce, the ratios are being increased and we recommend that you go back to the existing ratios.
	Do not concur.  The ID and DD ratios are different and this is based on input from the potential DD licensees. In order to clarify DD ratios, the following change will be made:  1 staff member required for 1-10, 2 staff members required for 11-15, 3 staff members required for 16-20. The ratio has not changed for the ID population.

	72.)
	0465-02-03-.03 DIAGNOSIS AND EVALUATION FACILITIES.

(1)The governing body of an Intellectual and Developmental Disabilities Diagnosis and Evaluation facility must provide services and facilities, which comply with the following rules: 

(a) Rule 0465-02-04-.04(2) Business Occupancies; 

(b) Chapter 0465-02-05 Adequacy of Facility Environment and Ancillary Services; 

(c) Chapter 0465-02-06 Minimum Program Requirements for All Facilities; and 

(d) Chapter 0465-02-09 Minimum Program Requirements for Intellectual & Developmental Disabilities Diagnosis and Evaluation Facilities.
	Kathleen Chapman and Anita Teague, Community Development Center
	There is no specific category for the ISC program/service.  This lack of a specific explanation of the ISC service makes the process for ISC agencies difficult since much of the licensing requirements do not seem to be a fit for our system.  What category does ISC fit into?  
An example- 0465-02-02-09, Number of Licenses Required, a "license is needed for each site and will indicate what category or categories of facility and/or service is authorized, " this is again unclear because there is no ISC category.
	Do not concur.  Business Occupancy is specified as the applicable classification for Support Coordination entities.  Licensure staff have always offered courtesy pre-inspections to initial licensees to help them prepare for their initial life safety inspection.  This will be true for Support Coordination licensees also.

	73.)
	0465-02-04-.04 BUSINESS OCCUPANCIES.

(1) Definition - Business Occupancies are used for the transaction of business (other than that covered under Mercantile), for the keeping of accounts and records, and similar purpose.  Examples of a facility required to meet business occupancy standards are the following: 

(a) Adult Habilitation Facility-Community/Home Based;

(b) Pre-School Facility-Community Based;

(c) Placement Services Facility;

(d) Respite Care Service Facility;

(e) Supported Living Service Facility; and

(f) Semi-Independent Living Facility.

(2) Criteria - For the purpose of Life Safety, facilities required to meet business occupancies must comply with the applicable standards of the Life Safety Code of the National Fire Protection Association, Business Occupancies, or equivalent standards hereafter adopted by the Office of the State Fire Marshal.
	Kathleen Chapman and Anita Teague, Community Development Center
	ISC agencies will need to give a 'best guess" at which category in this requirement will fit.  Although "0456-02-04-04, Business Occupancies" would seem to the only option, the examples of facilities do not in any way reflect the ISC service or ISC agency business.  
** Information on the specifics needed to pass the Fire Marshall Life Safety inspection is not available even after extensive research- how can ISC agencies prepare offices for this inspection if we are not able to locate the information on what is needed to pass?
	Do not concur.  See response to Comment 72.

	74.)
	0465-02-19-.04 POLICIES AND PROCEDURES.

(1) The licensee shall maintain a written policies and procedures manual which includes:

(g) A policy ensuring that employees practice infection control procedures and standard precautions that will protect the person supported from infectious diseases; and

(h) Requirements that each employee comply with procedures for detection, prevention, and reporting of communicable diseases according to procedures of the Tennessee Department of Health.
	Kathleen Chapman and Anita Teague, Community Development Center
	Addressing (g) According to DIDD policy, all ISC agency staff do receive training on blood borne pathogens that includes training to address infection control procedures.  This training is documented in employee personnel files. 
Comment (h);  ISC agency staff do not provide any hands on care to the people receiving ISC services so a policy to detect, prevent and report is not a current part of ISC agencies policies. (from written comments)

The licensee shall maintain a written policies and procedures manual which includes, G, a policy ensuring that employees practice infection control procedures and standard precautions that will protect the person supported for infectious diseases and, H, requirements
that each employee comply with procedures for detection, prevention and reporting of communicable diseases according to procedures of the Tennessee
Department of Health.  Addressing G, according to DIDD policy all ISC agency staff do receive training on blood borne pathogens that includes training to address infection control procedures and this training is already addressed in the employee personnel files.  Under Comment H, ISC agency staff do not provide any hands-on care to the people receiving ISC
services, so a policy to detect, prevent and report is not a current part of ISC agency's policies. (from transcript)
	Do not concur.  Since support coordinators have direct contact with persons supported, policies regarding standard precautions and infection control are warranted.

	75.)
	0465-02-19-.05 PROFESSIONAL SERVICES.

(7) The facility must ensure that contacts with persons supported include:

(a) One (1) face-to-face contact visit shall be completed each calendar month.  Visits are to occur across all environments in which services are received;

(b) If the person receives residential services, oOne (1) face-to-face visit per quarter shall be conducted in the place of residence;

(c) If the person is a class member of the Settlement Agreement (Clover Bottom, Greene Valley or Nat T. Winston), then:

1. Face-to-face visits are required on the day of the move, within five (5) days of the move, and within twenty-one (21) days of the move.

2. Following these initial three (3) post-transition visits, face-to-face contact is required across all service environments every twenty-one (21) days.

3. The Independent Support Coordinator is required to develop a visitation schedule reflective of these requirements when a developmental center to community transition occurs involving a Settlement Agreement class member.  The visitation schedule must also reflect unannounced visits for a period of three (3) months following the move, including those performed by DIDD Regional Office staff.
	Kathleen Chapman and Anita Teague, Community Development Center
	FF contacts for class members needs to be updated to reflect no 21 day visits. (from written comments)

Professional services, I think we've heard
about the change for face-to-face contacts, needs to be updated.  (from transcript)
	Concur. Rule has been revised.

	76.)
	0465-02-19-.06 PERSONNEL AND STAFFING.

(b) 6. Support Coordinators who do not have a Bachelor’s degree in a human services field must be supervised by someone who does not meet that qualification.
	Kathleen Chapman and Anita Teague, Community Development Center
	Typo?  "Support Coordinators who do not have a Bachelor's Degree in a human services field must be supervised by someone who does 'not' meet that qualification."
	Concur.  The typo was corrected.

	77.)
	Not Specified
	Kathleen Chapman and Anita Teague, Community Development Center
	I think it was already asked about the MCOs under the ECF Choices Program, will they be required to adhere to the same rules, specifically caseload sizes.
	Concur.  See response to Comment 70.

	78.)
	0465-02-20

0465-02-20-.03 PROFESSIONAL SERVICES.

(1) The facility must provide or procure assistance for the person supported in locating qualified dental, medical, nursing and pharmaceutical care including care for emergencies during hours of the facility’s operation.

(2) The facility must ensure that an annual physical examination is provided or procured for each person supported (unless less often is indicated by the physician of the person supported).  Such examinations should include routine screenings (such as vision and hearing) and laboratory examinations (such as blood work), as deemed necessary by the physician and special studies where the index of suspicion is high.

(3) The facility must require each person supported to show proof of current immunization status within thirty (30) days after admission.

(4) The facility must require that each person supported receives immunizations as required by the Tennessee Department of Health unless contraindicated by a doctor’s written order.
	Anita Teague, Community Development Center
	*All from written comments, except anything in { }, which is from the transcript.

Chapter 0465-02-20 is specifically for DD Preschool Facilities (our license category), however, it does not speak to the current TEIS service model {of home and community based which we provide under the Department of Education, Tennessee Early Intervention Systems, but yet we have a license}.  There is not a category for TEIS HCB services.  Chapter 0465-02-20 for Preschool Facilities is for the most part relevant for facilities maintaining CB {center-based} programming {for early intervention services, however, not for community-based services.}, such as CCA.  {I would go back to what I said earlier about the 0465-02-03 (See #72 above), Application Rules for Distinct Categories.  It might make sense to add a category separate from preschool facilities to preschool community-based services.} The following comments are from an HCB {community-based provider. No services provided in a facility at all.} prospective:

(1)    Since we do not have children in the facility, we should not be responsible for providing or procuring assistance for dental, medical, nursing, or pharmaceutical care for emergencies during hours of the facilities operation.

{We provide services in the home with the parents there, so they’re not in facilities.}

(2)    We do not coordinate services and should not be responsible for providing or procuring annual physical.
	Do not concur.  The distinction between center based and community based environments is made in the Definitions Chapter.  As to procuring assistance (1) the licensee is not required to provide it, just help the family access it in the community.  These rules apply to programs serving children beyond those in the TEIS system.    

	79.)
	0465-02-20-.04 PERSONNEL AND STAFFING.

(1) The facility must provide one (1) direct support staff member for every six (6) children present in the facility unless a more stringent staffing ratio is required by applicable life safety rules.

(4) Employees must be provided with a basic orientation in the proper management of seizure disorders prior to being assigned to work with children with such disorders. 

(5) A staff member must be on duty in the facility who is trained in First Aid and Infant/Child Cardiopulmonary Resuscitation (CPR).
	Anita Teague, Community Development Center
	(1)CB staffing requirements are irrelevant {for providers of only community-based services.}

(4) {the community-based service provider is} never alone with children, so orientation on how to manage seizures is irrelevant.

(5) Staff person on duty in facility with Infant/Child CPR training is irrelevant {because they’re not in the facility.  It could be easily changed to just ask that all providers be trained for community-based.}
	Do not concur.  When in the community, the ratio is 1:1 for children.  This meets the requirement.  Training requirements remain the same for both environments.  The rule needs to remain to cover center-based programs that continue to require licensure.

	80.)
	0465-02-20-.06 MEDICATION ADMINISTRATION.

(1) When medications are taken by persons supported under the supervision of facility staff, the staff must:

(a) Ensure that prescription medications are taken only by the person supported for whom they are prescribed and in accordance with the directions of a physician;

(b) Provide storage for medications in a locked container which ensures proper conditions of security and sanitation and prevents accessibility to any unauthorized person;

(c) Assure the disposal of discontinued and outdated medications and containers with worn, illegible or missing labels; and

(d) Report all medication errors, medication reactions or suspected overmedication to the practitioner who prescribed the medication.
	Anita Teague, Community Development Center
	Irrelevant to HCB {community-based services}
	Concur.  This section has been removed.

	81.)
	0465-02-20-.08 PERSON SUPPORTED ASSESSMENTS.

(1) The following assessments of the person supported must be completed prior to the development of an ISP:

(a) An assessment of current capabilities in such areas as adaptive behavior and independent living skills;

(b) A basic medical history, information, and determination of the necessity of a medical evaluation, and a copy, where applicable, of the result of the medical evaluation;

(c) A six (6) month history of prescribed medications, frequently used over-the-counter medications, alcohol, and/or other drugs; and

(d) An existing psychological assessment on file which is updated as recommended by the ISP team.
	Anita Teague, Community Development Center
	Refers to period prior to ISP (IFSP).  NA-currently a TEIS responsibility. {Early intervention community-based providers, preschool providers under this that work under the Department of Education, this is not applicable.  We do not, or we no longer are responsible for creating, maintaining the IFSP.  That falls to the Department of Education’s Tennessee Early Intervention System.  They are the ones that manage the IFSP and then we provide the services.}
	Concur.  When TEIS is involved, this will be non-applicable.  However, there are existing licensees which are required to meet this rule.     

	82.)
	0465-02-20-.09 INDIVIDUAL SUPPORT PLAN (ISP) TEAM.

0465-20-.10 INDIVIDUAL SUPPORT PLAN (ISP) DEVELOPMENT AND IMPLEMENTATION.

0465-02-20-.11 INDIVIDUAL SUPPORT PLAN (ISP) MONITORING AND REVIEW.
	Anita Teague, Community Development Center
	Refers to IFSP development-TEIS’s responsibility. {it’s not, no longer the community-based provider’s responsibility.}
	Do not concur.  See response to Comment 81.

	83.)
	0465-02-20-.12 USE OF RESTRICTIVE BEHAVIOR MANAGEMENT.
	Anita Teague, Community Development Center
	Addresses restraints, {for the community-based provider} we do not implement behavior management in the home. {Parents are right there beside us, or if we are providing the services in a childcare facility the childcare staff is right there with us.}
	Concur in part.  See response to Comment 69.

	84.)
	0465-02-03-.02 PRESCHOOL FACILITIES.

0465-02-05-.02 ENVIRONMENTAL REQUIREMENTS FOR ALL FACILITIES.

0465-02-05-.07 FACILITIES SERVING CHILDREN.
	Anita Teague, Community Development Center
	We are offices, not preschool facilities.
{Community-based programs operate out of offices, they’re not facilities, they don’t serve children in those facilities.} 
	Do not concur.  The distinction between center based and community based environments is made in the Definitions Chapter.  Community based programs will be held to the appropriate standard(s). Licensure staff practice is to note “Not Applicable” as needed.  This practice will include “N/As” in community based settings.

	85.)
	0465-02-07-.12 USE OF RESTRICTIVE BEHAVIOR MANAGEMENT.
	Anita Teague, Community Development Center
	We do not implement behavior management in the home.
	Concur in part.  See response to Comment 69.

	86.)
	0465-02-04-.01 LIFE SAFETY REQUIREMENTS.

For purposes of life safety, licensees of the Department of Intellectual and Developmental Disabilities are required to meet the appropriate standards of the edition of the National Fire Protection Association Life Safety Code currently in use by the Office of the State Fire Marshal as set forth in Rule 0780-02-02-.01 of the Rules of the Department of Commerce and Insurance.  In addition, all residential settings must be physically accessible to persons supported.
	Julie Vest, Neighborhood Network
	ISC agencies do not provide any direct services to people through DIDD. People that we support do not come to our offices to receive services. ISC's are going to other locations to complete visits, so the setup of an ISC office is irrelevant in supporting people with intellectual disabilities. 

For our agency, we have 6 people in one office and 1 person in another office. Everyone else works in a telecommuting position. Having to go through the life safety inspection seems unnecessary for the work that we do. 

While I know that we fall under the business occupancy, it still creates potential extra expense for the agency and ultimately, it will not have any benefits to the people we support. 

I would ask that ISC agencies have an exception from the life safety inspection requirements due to the fact that people supported are not receiving services in ISC agency offices. 

Basic environmental requirements as listed in 0465-02-05-02 could be checked by DIDD inspectors at the time of the initial and annual inspections, if necessary. However, again, these seem to be created to protect those we support and people we support are not receiving services in our offices.
	Do not concur.  The fact that a service is being provided in a business environment cannot be escaped.  Life safety considerations for the general public, not just people supported, must be accounted for.  Business Occupancy is correctly specified as the applicable classification for Support Coordination entities.  Licensure staff have always offered courtesy pre-inspections to initial licensees to help them prepare for their initial life safety inspection.  This will be true for Support Coordination licensees also.

	87.)
	0465-02-06-.02 POLICIES AND PROCEDURES.

(1) The governing body must ensure that a written policies and procedures manual is maintained. The manual must include the following elements:

(i) The plans and procedures to be followed in the event of an emergency involving care of persons supported, which will provide for emergency transportation, emergency medical care, and staff coverage in such event; 

(j) A policy which prohibits persons supported from having any of the following responsibilities: 

1. Care of other persons supported;

2. Supervision of other persons supported, unless on-duty/on-site staff are present; and
 
3. Responsibilities requiring access to confidential information.
	Julie Vest, Neighborhood Network
	1. i & 1. j - Neither of these items seem applicable to ISC agencies.
1.i. - ISC agencies are not going to be providing any direct care to people with intellectual disabilities. There should be no reason that an ISC agency would have a policy about caring for people in an emergency situation and "staff coverage in such event." 
1.j. - This item discusses a policy prohibiting people supported from responsibilities for which a direct care provider would be responsible. An ISC agency does not provide supervision or cover staffing needs for anyone supported.
	Do not concur.  We agree these are Not Applicable but are part of the minimum requirements, and Licensure staff practice is to note “N/A” as needed.  This practice will include “N/As” for Support Coordination licensees. 

	88.)
	0465-02-19-.01 APPLICATION OF RULES.

(1) The licensee providing support coordination shall comply with and provide services that comply with the following rules:

(a) Chapter 0465-02-02 Licensure Administration and Procedures; 

(b) Chapter 0465-02-04-.04 Life Safety Licensure Rules, Business Occupancy;

(c) Chapter 0465-02-05 Adequacy of Facility Environment and Ancillary Services;

(d) Chapter 0465-02-06 Minimum Program Requirements for All Facilities; and

(e) Chapter 0465-02-19 Minimum Program Requirements for Support Coordination Agencies.
	Julie Vest, Neighborhood Network
	1.b. - indicates compliance with life safety licensure rules, but it seems that an exception should be made considering ISC agencies do not provide direct care services
	Do not concur.  See response to comment 72.

	89.)
	0465-02-19-.05 PROFESSIONAL SERVICES.

(3) Assessment information to be compiled by the independent support coordinator/case manager in preparation of the ISP for the Planning Meeting consists of the following:

(a) Information about the services a person supported is receiving through resources outside DIDD programs, such as the Managed Care Organization, Medicare, or other organizations;

(b) Ideas and suggestions about what things the person supported can and cannot do, what things are important to the person supported, and what things are liked and disliked by the person supported;

(c) Uniform Assessments (e.g. ICAP or SIS) - Information about the capabilities and support needs of the person supported.  Assists in identifying needed services and supports and the activities for which a person may need assistance;

(d) Risk Assessments (Risk Issues Identification Tool);

(e) Clinical Assessments;

(f) Medical Assessments; and

(g) Vocational Assessments and Desire for Employment.
	Julie Vest, Neighborhood Network
	This section is very prescriptive and seems to be based entirely on information from the provider manual. 
For example, in 3. a-g., it not only indicates that assessment information is to be gathered for preplanning, it also indicates exactly what those assessments are. Preplanning and assessment gathering are important pieces in helping a person with person centered planning. However, the licensure rules should not prescribe exactly what the procedures and assessment information should include.
	Concur.  See response to Comment 70.

	90.)
	0465-02-19-.05 PROFESSIONAL SERVICES.

(5) The licensee must ensure that an ISP team known as the Circle of Support is identified and provided for each person supported.  The team must minimally include the following:

(a) The person supported, unless contraindicated by the ISP team;

(b) The legal representative (conservator, parent, guardian, or legal custodian) of the person supported, if applicable, unless their inability or unwillingness to attend is documented;

(c) Direct Support Staff, with input from each shift and weekend staff, as appropriate;

(d) Relevant professionals or individuals, unless their inability to attend is documented;

(e) Friends, advocates and other non-paid supports, if applicable, and

(f) The Independent Support Coordinator/Case Manager.
	Julie Vest, Neighborhood Network
	In 1.5., the rule prescribes who is part of the person's circle of support, as it's explained in the provider manual. The licensure rules should not be prescriptive about who is in a person's circle of support. The way the rules are written, it doesn't allow for the person to have the ultimate decision about who takes part in his/her planning.
	Concur.  See response to Comment 57.

	91.)
	0465-02-19-.05 PROFESSIONAL SERVICES.

(7) The facility must ensure that contacts with persons supported include:

(a) One (1) face-to-face contact visit shall be completed each calendar month.  Visits are to occur across all environments in which services are received;

(b) If the person receives residential services, one (1) face-to-face visit per quarter shall be conducted in the place of residence;

(c) If the person is a class member of the Settlement Agreement (Clover Bottom, Greene Valley or Nat T. Winston), then:

1. Face-to-face visits are required on the day of the move, within five (5) days of the move, and within twenty-one (21) days of the move.

2. Following these initial three (3) post-transition visits, face-to-face contact is required across all service environments every twenty-one (21) days.

3. The Independent Support Coordinator is required to develop a visitation schedule reflective of these requirements when a developmental center to community transition occurs involving a Settlement Agreement class member.  The visitation schedule must also reflect unannounced visits for a period of three (3) months following the move, including those performed by DIDD Regional Office staff.
	Julie Vest, Neighborhood Network
	In 7, it details visit requirements. Licensure rules should not go into this much detail about visit requirements. As they are written now, they are a repeat of what's in the provider manual. There is a detailed list about visit requirements for those who are part of the Settlement Agreement lawsuit. Those visiting requirements are set to change as that lawsuit ends. If the visit requirements are this detailed in the licensure rules, they will need to be changed soon.
	Concur.  Rule has been revised.

	92.)
	0465-02-19-.05 PROFESSIONAL SERVICES.

(11) The ISP must be amended when any of the following occur:

(a) The action steps and outcomes change;

(b) Services or service providers change;

(c) There is a significant change in overall service and support needs of the person supported;

(d) The person supported has made major changes to his/her preferred lifestyle.
	Julie Vest, Neighborhood Network
	In 11, it details when the ISP should be amended. What if changes are made to the ISP in the future and it changes the reasons for which an amendment might be needed?
	Do not concur.  All future scenarios cannot be projected.  

	93.)
	0465-02-19-.07 PERSON SUPPORTED RECORDS.

(1) The record of a person supported must contain the following:

(a) A Uniform Assessment;

(b) Reports from medical and other consultants (e.g. therapy consultation reports, specialty physician consult report, psychiatric consult report, etc.);

(c) Clinical service assessment reports;

(d) DHS Forms 2350 and 2362 (or such forms as required for eligibility) for a three (3) year period;

(e) Medicaid medical eligibility documentation (the PAE packet);

(f) The dental examination;

(g) The Annual Medical and Assessment Plan, (for developmental center transitions, as applicable);

(h) The annual physical unless otherwise indicated by the physician;

(i) The Freedom of Choice Form;

(j) Emergency contact information;

(k) A current photograph of the person supported;

(l) The current ISP;

(m) The current BSP, if applicable;

(n) The ITP (for developmental center transitions);

(o) The Individual Education Plan, if applicable;

(p) Support coordination monthly reviews;

(q) Correspondence, as applicable;

(r) Discharge summaries, if applicable;

(s) Plans of care or treatment for nursing, therapeutic, therapy-related, or dental services;

(t) Required ISC documentation forms;

(u) Provider periodic reviews and other monthly reports as applicable to the needs of the person supported; and

(v) Health Care Surrogates, POA, Guardianships (for minors if applicable), and Orders of Conservatorship.
	Julie Vest, Neighborhood Network
	This section includes a detailed list of what is expected to be in a record. This list seems to be repeated from the provider manual. Changes are sometimes made in terms of what goes in an ISC record. Being his prescriptive in the licensure rules can create issues in the future, should change need to be made. 
The list even mention the ITP for those transitioning from developmental centers. There are very few people who would even be affected by that at this point, so it seems unnecessary to have that on this list.
	Concur.  Requirements for records were revised.

	94.)
	0465-02-19-.09	STANDARDIZED TRAINING AND CONTINUING EDUCATION.

(1) The licensee shall ensure and document that support coordination workers receive training in the following skill/knowledge areas within one hundred twenty (120) days of employment/contract:

(a) Protection from Harm, including Abuse and Neglect considerations, and reporting of same, for persons with intellectual and developmental disabilities;

(b) Relationships and community inclusion for people with disabilities;

(c) Standard Precautions (Universal Precautions);

(d) Confidentiality and HIPAA;

(e) Title VI;

(f) Person-Centered Thinking;

(g) Person-Centered Individual Support Plans;

(h) Appeals Process;

(i) Information and Training Specific to the person supported;

(j) Assessments; and

(k) Waiver Services.
	Julie Vest, Neighborhood Network
	This section repeats current requirements for ISC's with regards to training. Training requirements have changed many times over the years and this section in the licensure rules is very prescriptive.
	Concur.  This section was deleted as requirements for training have to match other licensees.

	95.)
	0465-02-04-.01 LIFE SAFETY REQUIREMENTS.

For purposes of life safety, licensees of the Department of Intellectual and Developmental Disabilities are required to meet the appropriate standards of the edition of the National Fire Protection Association Life Safety Code currently in use by the Office of the State Fire Marshal as set forth in Rule 0780-02-02-.01 of the Rules of the Department of Commerce and Insurance.  In addition, all residential settings must be physically accessible to persons supported.
	Kristi Lane, The Arc of Davidson County
	ISC agencies do not provide any direct services to people through DIDD. People that we support do not come to our offices to receive DIDD services, unless they are coming to participate in a meeting. While we do provide employment services through VR, our agency meets the requirements of that program. ISC's are going to other locations to complete visits, so the setup of an ISC office is irrelevant in supporting people with intellectual disabilities. Our agency rents space in an office building with several other businesses and the owners of the building are required by law to have inspections by the Fire Marshall. Having to go through the life safety inspection seems redundant and unnecessary for ISC agencies. I suggest that ISC agencies have an exception from the life safety inspection requirements due to the fact that people supported are not receiving services in ISC agency offices. 
The business occupancy, creates potential extra expense for the agency without having any benefits to the people we support. 
 Basic environmental requirements listed in 0465-02-05-02 seem to be created to protect those we support; however, people we support are not receiving services in our offices so this does not benefit them.
	Do not concur.  See response for Comment 86.

	96.)
	0465-02-06-.02 POLICIES AND PROCEDURES.

(1) The governing body must ensure that a written policies and procedures manual is maintained. The manual must include the following elements:

(i) The plans and procedures to be followed in the event of an emergency involving care of persons supported, which will provide for emergency transportation, emergency medical care, and staff coverage in such event;

(j) A policy which prohibits persons supported from having any of the following responsibilities: 

1. Care of other persons supported;

2. Supervision of other persons supported, unless on-duty/on-site staff are present; and
 
3. Responsibilities requiring access to confidential information.
	Kristi Lane, The Arc of Davidson County
	1. i & 1. j - Neither of these items seem applicable to ISC agencies.
1.i. – It has always been our understanding that ISC agencies are prohibited providing any direct care to people with intellectual disabilities. If that is the case, there should be no reason that an ISC agency would have a policy about caring for people in an emergency situation and "staff coverage in such event." 
1.j. - This item discusses a policy prohibiting people supported from responsibilities for which a direct care provider would be responsible. An ISC agency does not provide supervision or cover staffing needs for anyone supported.
	Do Not Concur.  See response to Comment 87.

	97.)
	0465-02-19-.01 APPLICATION OF RULES.

(1) The licensee providing support coordination shall comply with and provide services that comply with the following rules:

(b) Chapter 0465-02-04-.04 Life Safety Licensure Rules, Business Occupancy
	Kristi Lane, The Arc of Davidson County
	1.b. - indicates compliance with life safety licensure rules, but it seems that an exception should be made considering ISC agencies do not provide direct care services
	Do not concur.  See response to Comment 86.

	98.)
	0465-02-19-.05 PROFESSIONAL SERVICES.

(3) Assessment information to be compiled by the independent support coordinator/case manager in preparation of the ISP for the Planning Meeting consists of the following:

(a) Information about the services a person supported is receiving through resources outside DIDD programs, such as the Managed Care Organization, Medicare, or other organizations;

(b) Ideas and suggestions about what things the person supported can and cannot do, what things are important to the person supported, and what things are liked and disliked by the person supported;

(c) Uniform Assessments (e.g. ICAP or SIS) - Information about the capabilities and support needs of the person supported.  Assists in identifying needed services and supports and the activities for which a person may need assistance;

(d) Risk Assessments (Risk Issues Identification Tool);

(e) Clinical Assessments;

(f) Medical Assessments; and

(g) Vocational Assessments and Desire for Employment.
	Kristi Lane, The Arc of Davidson County
	This section is very prescriptive and seems to be based entirely on information from the provider manual. Should any of the specific assessments, forms, procedures, etc. change in the future, then the licensure rules will have different expectations.  This level of specificity makes the process of keeping all requirements (i.e. Provider Manual, Waiver Applications, Licensure Rules, etc.) current much more difficult, time consuming and expensive as each has to go through a public review and comment period before changes can be made. We know how difficult it is to keep ISPs current as new information is learned and believe that keeping all of the requirements updated for consistency will be a difficult task, resulting in confusion about expectations and making it hard for ISC providers to comply with differing and possibly contradictory regulations. We ask that references to specific forms, assessments, processes, etc. be replaced with broader descriptions that refer to meeting DIDD or CMS regulations. For example, saying that ISCs must meet the requirements outlined in DIDD’s Provider Manual.  Knowing how DIDD systems and regulations have changed over the years, we believe it is likely that many of the very specific things listed could change in the future and necessitate an update to the licensure rules (i.e. what if the name of a specific form is changed?)
For example, in 3. a-g., it not only indicates that assessment information is to be gathered for preplanning, it also indicates exactly what those assessments are. Licensure rules should not be this prescriptive.  
	Concur.  See response to Comment 70. 

	99.)
	0465-02-19-.05 PROFESSIONAL SERVICES.

(5) The licensee must ensure that an ISP team known as the Circle of Support is identified and provided for each person supported.  The team must minimally include the following:

(a) The person supported, unless contraindicated by the ISP team;

(b) The legal representative (conservator, parent, guardian, or legal custodian) of the person supported, if applicable, unless their inability or unwillingness to attend is documented;

(c) Direct Support Staff, with input from each shift and weekend staff, as appropriate;

(d) Relevant professionals or individuals, unless their inability to attend is documented;

(e) Friends, advocates and other non-paid supports, if applicable, and

(f) The Independent Support Coordinator/Case Manager.
	Kristi Lane, The Arc of Davidson County
	In 1.5., the rule prescribes who is part of the person's circle of support, as it's explained in the provider manual. Again, this is too prescriptive and as written, doesn't allow for the person to have the ultimate decision about who takes part in his/her planning. 

	Concur.  See response to Comment 57.

	100.)
	0465-02-19-.05 PROFESSIONAL SERVICES.

(7) The facility must ensure that contacts with persons supported include:

(a) One (1) face-to-face contact visit shall be completed each calendar month.  Visits are to occur across all environments in which services are received;

(b) If the person receives residential services, one (1) face-to-face visit per quarter shall be conducted in the place of residence;

(c) If the person is a class member of the Settlement Agreement (Clover Bottom, Greene Valley or Nat T. Winston), then:

1. Face-to-face visits are required on the day of the move, within five (5) days of the move, and within twenty-one (21) days of the move.

2. Following these initial three (3) post-transition visits, face-to-face contact is required across all service environments every twenty-one (21) days.

3. The Independent Support Coordinator is required to develop a visitation schedule reflective of these requirements when a developmental center to community transition occurs involving a Settlement Agreement class member.  The visitation schedule must also reflect unannounced visits for a period of three (3) months following the move, including those performed by DIDD Regional Office staff.
	Kristi Lane, The Arc of Davidson County
	In 7, it details visit requirements. Licensure rules should not go into this much detail about visit requirements. As they are written now, they are a repeat of what's in the provider manual. There is a detailed list about visit requirements for those who are part of the Settlement Agreement lawsuit. Those visiting requirements have just changed per the 3-22-16 memo from Commissioner Payne so these licensure rules are already in disagreement with the current practice and will need to be changed.
	Concur.  See response to Comment 70.

	101.)
	0465-02-19-.05 PROFESSIONAL SERVICES.

(11) The ISP must be amended when any of the following occur:

(a) The action steps and outcomes change;

(b) Services or service providers change;

(c) There is a significant change in overall service and support needs of the person supported;

(d) The person supported has made major changes to his/her preferred lifestyle.
	Kristi Lane, The Arc of Davidson County
	In 11, it details when the ISP should be amended. What if changes are made to the ISP in the future and it changes the reasons for which an amendment might be needed?
	Do not concur.  See response to Comment 92.

	102.)
	0465-02-19-.06 PERSONNEL AND STAFFING.

(1) The licensee shall maintain a personnel file for each support coordinator with the following:

(c) The facility must ensure that all staff submit to a criminal background check prior to, but no more than 30 days in advance of, employment or reassignment that includes direct contact with or direct responsibility for persons supported as required by T.C.A. § 33-2-1202.
	Kristi Lane, The Arc of Davidson County
	This section requires criminal background checks. This is redundant as these are required by law.
	Do not concur. This section has been deleted from this Chapter and the requirements have been added to Chapter 6, Minimum Program Requirements for All Licensees.

	103.)
	0465-02-19-.07 PERSON SUPPORTED RECORDS.

(1) The record of a person supported must contain the following:

(a) A Uniform Assessment;

(b) Reports from medical and other consultants (e.g. therapy consultation reports, specialty physician consult report, psychiatric consult report, etc.);

(c) Clinical service assessment reports;

(d) DHS Forms 2350 and 2362 (or such forms as required for eligibility) for a three (3) year period;

(e) Medicaid medical eligibility documentation (the PAE packet);

(f) The dental examination;

(g) The Annual Medical and Assessment Plan, (for developmental center transitions, as applicable);

(h) The annual physical unless otherwise indicated by the physician;

(i) The Freedom of Choice Form;

(j) Emergency contact information;

(k) A current photograph of the person supported;

(l) The current ISP;

(m) The current BSP, if applicable;

(n) The ITP (for developmental center transitions);

(o) The Individual Education Plan, if applicable;

(p) Support coordination monthly reviews;

(q) Correspondence, as applicable;

(r) Discharge summaries, if applicable;

(s) Plans of care or treatment for nursing, therapeutic, therapy-related, or dental services;

(t) Required ISC documentation forms;

(u) Provider periodic reviews and other monthly reports as applicable to the needs of the person supported; and

(v) Health Care Surrogates, POA, Guardianships (for minors if applicable), and Orders of Conservatorship.
	Kristi Lane, The Arc of Davidson County
	This section includes a detailed list of what is expected to be in a record. This list seems to be repeated from the provider manual. Changes are sometimes made in terms of what goes in an ISC record, with things sometimes being added or removed. Being his prescriptive in the licensure rules can create issues in the future, should changes need to be made. Knowing how DIDD systems and regulations have changed over the years, we believe it is likely that many of the very specific things listed could change in the future and necessitate an update to the licensure rules (i.e. what if the name of a specific form is changed?) As another example of the difficulty keeping systems updated, we would point out that the DIDD website still includes as if it is still in use, a form called the Plan Implementation Communication Tool (PICT).  This tool has not been used since July 1, 2012 when our current forms were implemented. 
The list even mention the ITP for those transitioning from developmental centers. There are very few people who would even be affected by that at this point, so it seems unnecessary to have that on this list.
	Concur.  See response to Comment 93.

	104.)
	0465-02-19-.09	STANDARDIZED TRAINING AND CONTINUING EDUCATION.

(1) The licensee shall ensure and document that support coordination workers receive training in the following skill/knowledge areas within one hundred twenty (120) days of employment/contract:

(a) Protection from Harm, including Abuse and Neglect considerations, and reporting of same, for persons with intellectual and developmental disabilities;

(b) Relationships and community inclusion for people with disabilities;

(c) Standard Precautions (Universal Precautions);

(d) Confidentiality and HIPPA;

(e) Title VI;

(f) Person-Centered Thinking;

(g) Person-Centered Individual Support Plans;

(h) Appeals Process;

(i) Information and Training Specific to the person supported;

(j) Assessments; and

(k) Waiver Services.
	Kristi Lane, The Arc of Davidson County
	This section repeats current requirements for ISC's with regards to training. Training requirements have changed many times over the years and this section in the licensure rules is very prescriptive. In addition, names of various trainings have also changed over the years.
	Concur.  See response to Comment 94.

	105.)
	0465-02-01 Definitions
	Carrie Hobbs Guiden, The Arc of TN
	We recommend that “Circle of Support” be defined in the definitions section
	Do not concur, however, “Circle of Support” is defined in all applicable chapters.

	106.)
	0465-02-01-.01 DEFINITION OF TERMS USED IN ALL RULES.

(33) “Intellectual and Developmental Disabilities Professional” means an individual with a bachelor's degree in a field related to developmental disabilities or an individual with a bachelor's degree and two (2) years of supervised work in mental retardation.
	Carrie Hobbs Guiden, The Arc of TN
	We recommend changing “Intellectual and Developmental Disabilities Professional” to “Intellectual and Developmental Disabilities Specialist” and we also recommend changing “mental retardation” to “intellectual disability” in that same section.
	
Do not concur.  “Professional” is the accepted term in the field.

Concur.  Change to “intellectual disability” has been made.

	107.)
	0465-02-01-.01 DEFINITION OF TERMS USED IN ALL RULES.

(66)  “Restraint” means measures taken to restrict the freedom of movement of a person supported, including:

(c)  “Physical Holding” - the use of bodily contact by staff with a person supported in order to restrict his/her freedom of movement or normal access to his/her body to prevent the behavior of the person supported from becoming dangerous to him/herself, others, or property.  Physical holding does not include the use of: 

1. Physical touch associated with prompting, comforting, or assisting that does not prevent freedom of movement or normal access to the body of the person supported; 

2. Physical escort, which means the temporary touching or holding of the hand(s), wrist(s), arm(s), shoulder, or back for the purpose of inducing the person supported to walk to a safe location; or 

3. Physical intervention for the temporary holding of the hand(s), wrist(s), arm(s), shoulders(s), or leg(s), which does not otherwise restrict freedom of movement or access to the body of the person supported, for the purpose of terminating unsafe behavior.
	Carrie Hobbs Guiden, The Arc of TN
	“Physical holding” we recommend mentioning that prone restraints are prohibited – this currently exists in the provider manual but should be in licensure rule as well.
	Do not concur. This is addressed in the Provider Manual.

	108.)
	0465-02-02-.04 APPLICATION FORMS.

(2) Each application for a license must be submitted in writing, legible, and with all the information requested on the application.  The information gathered by the Department on the application is needed pursuant to T.C.A. § 33-2-406 to determine the applicant’s responsible and reputable character and the applicant’s ability to meet the minimum standards for the operation of a facility or service.
	Carrie Hobbs Guiden, The Arc of TN
	Is it accurate that the application for a license still filled out by hand?
	Concur.  Revisions made.

	109.)
	0465-02-01-.01 DEFINITION OF TERMS USED IN ALL RULES.

(35) “Isolation” means the confinement of a person supported alone in a room or an area where he/she is prevented from leaving.  This definition is not limited to instances in which a person supported is confined by a locked or a closed door.  Isolation does not include: 

(a) The segregation of a person supported for the purpose of managing biological contagion consistent with the Centers for Disease Control Guidelines; 

(b) Confinement to a locked unit or ward where other persons supported are present.  Isolation is not solely confinement of a person supported to an area, but separation of the person supported from other individuals; or  

(c)  Time-out, a behavior management procedure in which the opportunity for positive reinforcement is withheld, contingent upon the demonstration of undesired behavior. Time-out may involve the voluntary separation of a person supported from others.
	Carrie Hobbs Guiden, The Arc of TN
	Should “isolation” be changed to “seclusion”?  “isolation” is not used anywhere else in this licensure document, however, “seclusion” is listed in #2 of “Use of Restrictive Behavior Management” throughout.  We recommend choosing one word and sticking with it.
	Concur.  See response to Comment 43. 

	110.)
	0465-02-06-.05 PERSON SUPPORTED RECORDS.

(1) The governing body must ensure that an individual record for each person supported is maintained which, at a minimum, includes the following information:

(f) The date of admission to the facility of the person supported;

(g) The source of referral to the facility of the person supported.
	Carrie Hobbs Guiden, The Arc of TN
	We recommend changing (f) to read “date of admission to services of the person supported” since we are moving away from “facility-based” programs; we also recommend deleting (g) as it isn’t relevant.
	Concur.  Descriptors will include “facility” and “services” as appropriate. 

Do not concur.  We believe (g) to be relevant. 

	111.)
	0465-02-06-.08 MODIFICATION OR LIMITATION OF PERSON SUPPORTED RIGHTS.

(1) The rights of a person supported in a facility may only be modified or limited under the following conditions:

(a) It is demonstrated and documented that such modification or limitation is necessary because of the physical or intellectual disability of the person supported.
	Carrie Hobbs Guiden, The Arc of TN
	Why would a person’s rights be limited because of a physical or intellectual disability?
	Concur.  See response to Comment 29.

	112.)
	0465-02-07-.12 USE OF RESTRICTIVE BEHAVIOR MANAGEMENT.

(1) No procedures should  shall be used for behavior management which results in physical or emotional harm to the person supported. 

(2) Corporal punishment, seclusion, aversive stimuli, chemical restraint, and denial of a nutritionally adequate diet must not be used.
	Carrie Hobbs Guiden, The Arc of TN
	We recommend changing “should” to “shall” in (1) and adding “prone restraint” to (2) that lists tactics that must not be used.
	Concur.  Changed “Should” to “ Shall”.

Do not concur regarding “prone restraint”.  See response to Comment 107.

	113.)
	CHAPTER 0465-02-07
MINIMUM PROGRAM REQUIREMENTS FOR INTELLECTUAL DISABILITIES
ADULT HABILITATION DAY FACILITIES.

CHAPTER 0465-02-08
MINIMUM PROGRAM REQUIREMENTS FOR DEVELOPMENTAL DISABILITIES
ADULT HABILITATION DAY FACILITIES.
	Carrie Hobbs Guiden, The Arc of TN
	We recommend that the licensure rules for ID adult day hab and DD adult day hab be the same – it will create unnecessary challenges and burdens for providers to try to operate under two sets of rules for the same service.
	Do not concur.  See response to Comment 7.



	114.)
	0465-02-07(11)-.11 INDIVIDUAL SUPPORT PLAN (ISP) TEAM.
	Carrie Hobbs Guiden, The Arc of TN
	This is written incorrectly.  It should be 0465-02-11.11

	Concur.  Change made.  

	115.)
	0465-02-16-.09 INDIVIDUAL SUPPORT PLAN (ISP) TEAM.

(1) The governing body must ensure that an ISP team is identified and provided for each person supported.  The team must, at a minimum, include the following:

(e) An intellectual and developmental disabilities specialist.
	Carrie Hobbs Guiden, The Arc of TN
	What is an intellectual and developmental disabilities specialist, where is that term defined and what are the requirements?
	Concur. “Specialist” has been changed to “Professional.” 

	116.)
	0465-02-17-.08	PERSON SUPPORTED RIGHTS.

(1) The following rights shall be afforded to all persons supported: 

(a) Persons supported have the right to be fully informed before the initiation of services about their rights and responsibilities and about any limitation on these rights imposed by the rules of the licensee.  The licensee shall ensure that the person supported is given oral and/or written rights information that includes at least the following: 

1. A statement of the specific rights guaranteed the person supported by these rules and applicable state laws;

2. A description of the licensee’s grievance procedures;

3. A listing of available advocacy services; 

4. A copy of all agency rules and regulations pertinent to the person supported; and  

5. The information shall be presented in a manner that promotes understanding by the person supported of his/her rights and the person supported shall be given an opportunity to ask questions about the information.  If the person supported who was unable to understand the information at the time of admission later becomes able to do so, the information shall be presented to the person supported at that time.  If a person supported is likely to continue indefinitely to be unable to understand the information, the licensee shall promptly attempt to provide the required information to his/her legal representative (conservator, parent, guardian, or legal custodian) or other appropriate person or an agency responsible for protecting the rights of the person supported.
	Carrie Hobbs Guiden, The Arc of TN
	The last sentence should read “…person supported is given oral and written rights information…” (instead of “and/or.”  Written information should always be provided to the person.
	Concur.  Revision made and incorporated into Chapter 06-.06.

	117.)
	0465-02-19-.06 PERSONNEL AND STAFFING.

(1) The licensee shall maintain a personnel file for each support coordinator with the following:

(b) Individuals employed as ISC’s must meet at least one (1) of the following educational and relevant experience requirements:

6. Support Coordinators who do not have a Bachelor’s degree in a human services field must be supervised by someone who does not meet that qualification.
	Carrie Hobbs Guiden, The Arc of TN
	We believe that the statement should read, “Support Coordinators who do not have a Bachelor’s degree in a human services field must be supervised by someone who DOES meet that qualification (rather than DOES NOT).
	Concur.  See response to Comment 76.

	118.)
	0465-02-07(18)-.10 INDIVIDUAL SUPPORT PLAN (ISP) TEAM.


	Carrie Hobbs Guiden, The Arc of TN
	Needs to be renumbered to 0465-02-18-10.
	Concur.  Revision made.

	119.)
	0465-02-19-.06 PERSONNEL AND STAFFING.

(1) The licensee shall maintain a personnel file for each support coordinator with the following:

(c) The facility must ensure that all staff submit to a criminal background check prior to, but no more than 30 days in advance of, employment or reassignment that includes direct contact with or direct responsibility for persons supported as required by T.C.A. § 33-2-1202.
	Carrie Hobbs Guiden, The Arc of TN
	We recommend that a caseload of 30 be an average to give providers the flexibility to adjust caseloads based on the level of need of the individuals.  We also take this opportunity to point out that if the provider caseloads are 30 and current ISC caseloads are 30, then the MCO caseloads should mirror that same requirement – it is our understanding it is going to be 50.
	Concur.  Caseload is no longer identified in Licensure Rule, however, providers need to ensure they comply with requirements established elsewhere, such as the Provider Manual.    

DIDD has no authority over the size of MCO caseloads. 

	120.)
	0465-02-20-.08 PERSON SUPPORTED ASSESSMENTS.

(1) The following assessments of the person supported must be completed prior to the development of an ISP:

(a) An assessment of current capabilities in such areas as adaptive behavior and independent living skills;

(b) A basic medical history, information, and determination of the necessity of a medical evaluation, and a copy, where applicable, of the result of the medical evaluation;

(c) A six (6) month history of prescribed medications, frequently used over-the-counter medications, alcohol, and/or other drugs; and

(d) An existing psychological assessment on file which is updated as recommended by the ISP team.
	Carrie Hobbs Guiden, The Arc of TN
	These points seem more relevant to adults than pre-school children.  We recommend, at minimum, removing “alcohol” from (c) and reconsider the wording of “independent living skills” in (a).  How many “independent living skills” do preschool children have?
	Concur.  See response to Comment 66.

	121.)
	0465-02-20-.12 USE OF RESTRICTIVE BEHAVIOR MANAGEMENT.

(1)  No procedures should be used for behavior management which results in physical or emotional harm to the person supported.
	Carrie Hobbs Guiden, The Arc of TN
	“should” needs to be “shall”
	Concur.  Change made.

	122.)
	n/a
	Carrie Hobbs Guiden, The Arc of TN
	In general, we recommend combining licensure rules for “ID” facilities and “DD” facilities rather than having them separate.  It creates unnecessary complications and more paper.
	Do not concur.  See response to Comment 7.


	123.)
	0465-02-01-.02 DEFINITION OF DISTINCT CATEGORIES OF INTELLECTUAL AND DEVELOPMENTAL DISABILITIES FACILITIES.
	Shannon Clark, Trousdale School
	Thank you for making a distinction between intellectual and developmental disabilities.  We recognize this may cause confusion for existing providers, but we applaud the expansion for the growing number of individuals that may be served as developmentally disabled.
	Concur.  The positive feedback is appreciated.

	124.)
	0465-02-02-.12 DEEMED COMPLIANCE.
	Shannon Clark, Trousdale School
	Thank you for including the National Commission for the accreditation of Special Education Services as a recognized accrediting body.  We believe this level of quality review for current and potential service providers will prove to be a positive standard for the State.
	Concur.  The positive feedback is appreciated.

	125.)
	Various
	Shannon Clark, Trousdale School
	We would like to request clarification for sections of the standards we do not do (e.g. Restrictive Behavior Management).  If we have a written policy that states we do not do it, would we be in compliance because this meets our accreditation standards?  Our assumption is that this would be the case with deemed compliance, but we are requesting verification.
	Concur.  Policies can be developed that are more stringent, but cannot be less than Licensure Rules require. 

	126.)
	Chapter 0465-02-19 MINIMUM PROGRAM REQUIREMENTS FOR INTELLECTUAL AND DEVELOPMENTAL DISABILITIES SUPPORT COORDINATION AGENCIES
	Randall Moore, Compass Coordination
(on behalf of TASC)
	We have two, general concerns about these proposed rules.  The first concern is the additional level of complexity that the rules introduce into an environment in which many types of case management and support coordination for persons with ID/D have been operating for many years, and in which other models currently are being developed and implemented.  The rules for the most part are reiterations of programmatic and other standards already set by the DIDD and the Bureau of TennCare through the approved Medicaid Waiver applications; the DIDD Provider Manual for HCBS Service Providers; and related DIDD and TennCare Policies specific to the 1915(c) Waivers.  This approach seems to exceed a standard for setting “minimum” licensure rules and will necessitate modification of these rules each time a model or program of support coordination or case management is changed or introduced.  The most obvious example is the setting of a caseload size ration of 1:30 in the rules.  Not all 1915(c) Waivers adhere to this standard, and other 1115 Waiver models are being developed (ECF CHOICES, for example), in which much different and higher caseload ratios are being used.  There are many other such examples within these proposed rules.
The second, general concern is that the rules apply expectations for life (fire) safety and the environmental safety and adequacy within the physical offices operated by our agencies.  These rules are typically required of facilities operated for the provision of IDD services because those facilities actually house or serve persons with ID or DD who are physically present on an ongoing, regular or permanent basis.  The safety and health of the individual is the basis and rationale for the state’s interests in licensing these facilities under state law.  However, these state interests are not justified in applying the same rules to operators whose offices are not places in which persons with ID or DD are not and do not have to be present for receiving Support Coordination services.
It is our recommendation that DIDD convene a workgroup of the various future licensees who will be impacted by these rules.  This workgroup should be tasked with advising the DIDD in revising these rules pursuant to and as part of the rulemaking public comment process.
	Concur.  See response to Comment 70.






























Do not concur.  See response to Comment 86.

















Do not concur.  Please see response to comment 2.

	127.)
	0465-02-04-.11 RESIDENTIAL OCCUPANCIES - ONE- AND TWO-FAMILY DWELLINGS (ONE TO THREE PERSONS SUPPORTED).

(1) Definition - One- and two-family dwellings include buildings containing not more than two (2) dwelling units in which each dwelling unit is occupied by members of a single family with not more than three (3) unrelated persons supported who are unable to respond to an approved emergency signal, including voice prompt, and evacuate the facility without physical assistance, in three (3) minutes or less.  A facility required to meet one- and two-family dwelling occupancy with persons supported unable to evacuate without physical assistance, in three (3) minutes or less, includes an Intellectual Disability and Developmental Disability Residential Habilitation Facility. 

(2) Physical Assistance - Includes, but is not limited to, staff leading the person supported by the hand, and guiding and helping him/her transfer to a wheelchair.

(3) Criteria - For the purpose of Life Safety, facilities accommodating persons supported unable to evacuate without physical assistance, in three (3) minutes or less and are required to meet one- and two-family dwelling occupancies must comply with the following: 

(a) The applicable standards of the Life Safety Code of the National Fire Protection Association, or equivalent standards hereafter adopted by the Office of the State Fire Marshal; and

1. All staff should be able to assist each person supported in evacuation from the facility.  This may be accomplished, for example, by assigning responsibility for a particular person supported to a particular staff member, especially where he/she needs complete physical assistance to evacuate.  Persons supported who use a wheelchair for evacuation purposes need not be assigned a specific staff person to assist them as long as they are able to transfer from a fixed position to a wheelchair without physical assistance, and evacuate the facility in three (3) minutes or less.

2. Evacuation procedures shall be sufficient so that it is not necessary for a staff person to re-enter the building after once leaving.

3. A risk assessment must be completed for each person supported admitted to the facility within five (5) calendar days of admission on a form prepared by the Department.

4. If the risk assessment indicates that the person supported is able to evacuate without physical assistance within three (3) minutes or less, then it is not necessary to assign a specific staff person to assist him/her in evacuating.

5. If the risk assessment indicates that the person supported is not able to evacuate without physical assistance within three (3) minutes or less, then a specific staff person must be assigned to assist him/her in evacuating.  Such staff assignment is required at all times when the person is inside the facility. 

6. The risk assessment must be repeated when the circumstances of the person supported change.

7. Staff assigned to persons supported needing assistance must be trained in evacuation procedures specific to the service recipient(s) being assisted.

8. Persons supported who are ambulatory who cannot evacuate independently within three (3) minutes must receive education and information needed to improve their ability to evacuate the facility more independently.  Persons supported with a documented inability to respond to education need not receive this training.

0465-02-01-.01 DEFINITION OF TERMS USED IN ALL RULES.

(7)   “Capable of Self-Preservation” means that a person supported is capable of responding to an approved emergency signal, including prompting by voice, by following a pre-taught evacuation procedure within a reasonable time limitation whether or not he/she is fully aware of the reasons for the action.  A person supported is capable of self-preservation if they are able to transfer unassisted from a bed or another fixed position to an individualized means of mobility, which is continuously available, and able to demonstrate the ability to transverse a pre-defined means of egress from the facility within a reasonable time limitation.  Persons supported who have security measures imposed upon them beyond their control, which prevent their egress from the facility, are not capable of self-preservation.
	Don Redden, Developmental Services of Dickson County (DSDC)
	This rule, 0465-02-04-.11, which is specific to residential habilitation facilities, creates a number of issues for people with significant disabilities and the agencies that support them, including:
It requires that there must be at least one staff specifically present in the facility at all times to assist with the evacuation of each person who is not “Capable of Self-Preservation.”  
If there are two or three persons incapable of self-preservation in the home, then a like number of staff would have to be present.  The current funding structure will not support that type of staffing.
At a time when staff availability is at a crisis point, this rule requires an addition of staff.
Unlike national fire codes, this rule makes no provision for facilities that have a sprinkler or fire suppression system - everyone must evacuate in three (3) minutes.  Instead of encouraging the use of sprinkler systems, this rule discourages their use, putting people at risk.
The rule does not appear to be in line with the Federal Settings Rule for Medicaid-reimbursed HCBS providers since by rule it reduces privacy and eliminates housing choices for persons with more significant disabilities.
The rule will ultimately require that some people live in institutional settings in order to receive support.
Recommendations:
Create a stakeholders workgroup to review the rule and make recommendations on alternative solutions.
The workgroup should include representatives of DIDD Licensure and legal staff, the State Fire Marshall’s office, TennCare, advocacy organizations, self-advocates, residential service providers.

	Do not concur.  This rule and comment is specific to Res Hab homes with a capacity of three persons or fewer.  It is not accurate to imply that sprinklers and/or fire suppression systems in and of themselves suffice as an approved “Defend In Place” strategy.  This can only be done on a “home by home” basis and only after a review by a certified life safety inspector.  If a provider wants to pursue a “Defend in Place” strategy for a 3 person or fewer Res Hab home, it is possible to obtain a waiver to this rule.  The provider would need to initiate this option by reaching out to the applicable Regional Licensure Coordinator. 

	128.)
	General, however, the follow in specified within the comments:

0465-02-01-.01 DEFINITION OF TERMS USED IN ALL RULES.

(9) “Case Management” means support provided for obtaining eligibility for service, assessment, development and evaluation and revision of the plan of care and the assistance with the selection of service providers for persons who are supported in the Self-Determination Waiver or on the waiting list for services.

0465-02-01-.02 DEFINITION OF DISTINCT CATEGORIES OF INTELLECTUAL AND DEVELOPMENTAL DISABILITIES FACILITIES.
	Don Redden, Developmental Services of Dickson County (DSDC)
	As a long time provider of supports for people with intellectual disabilities in Tennessee, I can say that the Office of Licensure has been a significant benefit to the people of the State of Tennessee.  For the last 40 years it has provided a level of protection and security for people with disabilities, their families, and our communities.  As they have aged and new services have been added, the rules need an update and revision.  Generally speaking I am very disappointed with the revisions that DIDD is currently promulgating.  The rules call for a much more thoughtful revision than that presented.  I would call on the Department to do the following:
Recall the rules
Establish a work group to review and rewrite
Promulgate a set of 21st century rules
Some of my specific concerns include:
Rules should generally be generic and applicable across funding sources.  These rules contain many time limited terms, e.g., “Self-Determination Waiver” [0465-02-01-.01(9)] that should not be included.
The rules differentiate between ID and DD in the categories of day habilitation and semi-independent living (0465-02-01-.02).  Why is that when the definitions are exactly the same except for intellectual disability and developmental disability?  DIDD is the Department of Intellectual and Developmental Disabilities, not intellectual or developmental disabilities.  The separation should be dropped and only the DD categories retained.
	Do not concur.  See response to Comment 2.

	129.)
	0465-02-15-.08 ASSESSMENTS.

(1)The following assessments of the person supported must be completed prior to the development of an ISP:

(c) A six (6) month history of prescribed medications, frequently used over-the-counter medications, alcohol, and/or other drugs.

0465-02-15-.13 SUPPORTIVE SERVICES.

(1) The governing body must ensure that the following support services are provided for each person supported:

(f) Counseling, training, and other assistance in procuring and taking prescription and nonprescription drugs.

0465-02-20-.08 PERSON SUPPORTED ASSESSMENTS.

(1) The following assessments of the person supported must be completed prior to the development of an ISP:

(c) A six (6) month history of prescribed medications, frequently used over-the-counter medications, alcohol, and/or other drugs.

0465-02-20-.05 PERSON SUPPORTED RECORDS.

(1) The record of each person supported must contain the following information:

(c) The legal competency status of the person supported, including the name of his/her legal representative (conservator, parent, guardian, or legal custodian), if applicable.
	Don Redden, Developmental Services of Dickson County (DSDC)
	The rules are replete with oddities and contradictions, including:
Creating a six month history of the use of alcohol and other drugs [0465-02-15-.08(1)(c)] and a subsequent rule requiring the provider to assist in procuring non-prescription drugs 0465-02-15-.13(1(f).
A similar six month history of the use of alcohol by preschool-aged children [0465-02-20-.08(1)(c)].
Listing the legal competency status of preschool-aged children [0465-02-20-.05(1)(c)].
Several different requirements concerning staff screening for communicable diseases ranging from simply requiring compliance with procedures of the Department of Health (for personal assistance) to having a TB skin test within 30 days of employment (for placement services).
	Do not concur.  This statement is irrelevant.

Do not concur.  See response for Comment 58.




Concur.  See response to Comment 66.


Concur.  See response to Comment 65.



Concur.  Efforts were made to ensure uniformity of language.

	130.)
	0465-02-20-.08 PERSON SUPPORTED ASSESSMENTS.

(1) The following assessments of the person supported must be completed prior to the development of an ISP:

(d) An existing psychological assessment on file which is updated as recommended by the ISP team.

0465-02-20-.09 INDIVIDUAL SUPPORT PLAN (ISP) TEAM.

(1) The facility must ensure that an ISP team is identified and provided for each person supported.  The team must, at a minimum, include the following:

(b) Direct support staff, with input from each shift and weekend staff; as appropriate.

0465-20-.10 INDIVIDUAL SUPPORT PLAN (ISP) DEVELOPMENT AND IMPLEMENTATION.

(1) The facility must ensure that a written ISP is provided and implemented for each person supported.  The ISP must meet the following requirements:

(a) Developed within thirty (30) days of the admission of the person supported to the facility.

0465-02-20-.12 USE OF RESTRICTIVE BEHAVIOR MANAGEMENT.
	Don Redden, Developmental Services of Dickson County (DSDC)
	In addition to the previously noted issues, the Preschool licensing rules contain many dated and questionable items, including:
Requirement of a psychological assessment rather than developmental assessment [0465-02-20-.08(1(d)].
An ISP team including direct support staff with input from each shift [0465-02-20-.09(1)(b)] even though there are no shifts in preschool facilities.
ISP to be developed within 30 days [0465-02-20-.10(1)(a)] instead of the 45 day requirement of TEIS.  This causes many early intervention providers to request a waiver from Licensure every year.
Use of restrictive behavior management (0465-02-20-.12) with preschool children - this should be prohibited under this license.  Restrictive behavior management should never be used with young children. 
	



Concur.  See response to Comment 67.



Concur.  Language amended to read “appropriate provider staff “.



Concur.  See response to Comment 68.





Concur in part.  See response to Comment 69.  

	131.)
	General, however, the following was specified in the comments:

CHAPTER 0465-02-19
MINIMUM PROGRAM REQUIREMENTS FOR INTELLECTUAL AND DEVELOPMENTAL DISABILITIES 
SUPPORT COORDINATION AGENCIES
	Don Redden, Developmental Services of Dickson County (DSDC)
	Licensure was intended to be minimum rules which can apply any services meeting the service definitions, whether funded by the state or not.  They should be applicable to a variety of different entities.  The rules on support coordination agencies (0465-02-19) are anything but minimal.  They are completely waiver specific and more prescriptive than those in the Provider Manual.  They appear to be copied from the ISC contract.  The terms may soon become or are already obsolete (e.g., the frequency of fact-to-face contacts).  They need to be completely rewritten.
	Concur.  See response to Comment 70.

	132.)
	n/a
	Don Redden, Developmental Services of Dickson County (DSDC)
	Tennessee code 33-2-404.  Rules for licensure -- Amendment of rules states: ]
(b) Notwithstanding any law to the contrary, each department shall have the authority to amend its rules for licensure as needed to be consistent with the federal home-based and community-based settings final rule, published in the Federal Register at 79 FR 2947 (January 16, 2014), including the authority to differentiate licensure requirements for any entity contracted to provide Medicaid-reimbursed home- and community-based services in order to allow the facility or entity to comply with the federal rule and continue to receive Medicaid reimbursement for home- and community-based services.  Rules adopted by the department under this subsection (b) shall be developed with input from stakeholders and promulgated in accordance with the Uniform Administrative Procedures Act, compiled in Title 4, Chapter 5; provided, however, that the department shall not promulgate emergency rules under this subsection (b) as defined in § 4-5-208.
In order to comply with the spirit and letter of this law, we would again recommend that the Department:
Withdraw the rules
Convene a stakeholders workgroup to revise the rules
Resubmit the revised rules for promulgation by January 2017
The citizens of the State of Tennessee should expect no less than the best efforts of the Department and the best 21st century rules for governing services for its most vulnerable citizens.
	Do not concur.  See response to Comment 2.


	133.)
	All
	Cindra Jones, D&S Community Services
	No stakeholder input, is inconsistent with requirements.

	Do not concur.  See response to Comment 2.


	134.)
	All
	Cindra Jones, D&S Community Services
	Unclear regarding sanctions and how they can be issued with no guidelines or oversight.
	Concur.  See response to Comment 1.

	135.)
	All
	Cindra Jones, D&S Community Services
	No funding to support 1:1 staffing ratio for Res Hab.
	Do not concur.  See response to Comment 127.

	136.)
	All
	Cindra Jones, D&S Community Services
	Overall unclear in segregation of ID and DD, and very inconsistent in how rules apply.
	Do not concur.  See response to Comment 7.
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