New Title I Fiscal Guidance for Ed Jobs Funds – condensed from updates from Brustein and Manasevit, Attorneys at Law, Steven Spillan, author
The U.S. Department of Education (ED) has released new guidance on the Education Jobs Fund and Title I, Part A fiscal requirements. Review the information below and the attached guidance for its effect on comparability reports already submitted to the TN Department of Education and as decisions are made in regard to supplement not supplant. Title I Maintenance of Effort is calculated annually by the TN Department of Education.  The impact of Ed Jobs on this calculation is also discussed below. 

Comparability – 

When determining whether Title I schools meet the comparability requirement, a local educational agency (LEA) with staff who are supported with Ed Jobs funds should assess how each position would be funded were Ed Jobs funds not available. School staff paid with Ed Jobs funds who are in positions that would ordinarily be supported with State or local funds and would ordinarily be included in comparability should continue to be included in those determinations. On the other hand, school staff paid with Ed Jobs funds who are in positions that would otherwise be supported with other federal funds, with the exception of Impact Aid funds, would continue to be excluded from comparability determinations
Supplement Not Supplant 
An LEA should treat Ed Jobs funds, for purposes of determining compliance with the supplement not supplant requirements of in the same way it treats Ed Jobs funds for purposes of comparability. That is, the analysis of whether Ed Jobs funds should be treated as federal funds or as State or local funds, for purposes of determining compliance with the supplement not supplant requirements, should be made based on the particular position or positions for which the funds are being used. If Ed Jobs funds are being used in school year (SY) 2010-2011 to pay staff in positions that would normally be supported with State or local funds, then those staff, even though supported with federal Ed Jobs funds, should be considered to be supported with State and local funds. If, however, Ed Jobs funds are being used in SY 2010-2011 to pay staff in positions that would normally be supported with other federal funds, those staff should be considered to be supported with federal funds. 

If an LEA can successfully rebut the presumption of supplanting, the LEA may use Title I, Part A funds to support a staff position in SY 2011-2012 that it is supporting in SY 2010-2011 with Ed Jobs funds. The LEA may overcome this presumption under the following conditions: 

· The LEA can demonstrate that there is a reduction in SY 2011-12 in the amount of non-federal funds available to the LEA to support the staff position supported in SY2010-22 with Ed Jobs funds or the LEA can demonstrate that its educational priorities with respect to its use of non-federal funds in SY2011-12 have changed.

· The LEA makes the decision to eliminate the staff position without taking into consideration the availability of Title I, Part A funds, as documented by fiscal and programmatic records confirming that, in the absence of Title I, Part A funds, the LEA would have eliminated the position. These records, for example, might document the reduction in non-federal funds or explain what priorities changed to warrant a shift of non-federal funds away from supporting the position in question and the LEA’s reasons for choosing to eliminate non-federal support for the position. Please note that such documentation must be contemporaneous with the LEA’s decision-making process; it is very difficult to rebut a presumption of supplanting after the fact. 

· The position, if supported with Title I, Part A funds, is allowable under Title I, Part A and consistent with all Title I fiscal and programmatic requirements. This means, for instance, that an employee must be (1) engaged in activities that are allowable under Title I, Part A; (2) meeting the academic needs of Title I students identified through a schoolwide program school’s comprehensive needs assessment or providing supplemental services in a targeted assistance school; and (3) conducting activities consistent with the LEA’s application approved by the State education agency (SEA). 

· Using Title I, Part A funds for the staff position also meets the general standards established in Office of Management and Budget (OMB) Circular A-87 Cost Principles for State, Local, and Indian Tribal Governments (OMB Circular A-87). OMB Circular A-87 requires that the use of funds for a specific purpose be necessary and reasonable for the proper and efficient performance and administration of the program and be authorized and not prohibited under State and local laws or regulations. 

Maintenance of Effort 
For the purpose of meeting the maintenance of effort (MOE) requirements, Ed Jobs funds are treated the same as funds provided by the State Fiscal Stabilization Fund (SFSF) program. More specifically, section 14012(d) of the American Recovery and Reinvestment Act (ARRA), which under the Ed Jobs legislation also applies to Ed Jobs funds, provides that, with prior approval from the Secretary, a SEA or LEA may treat expenditures from the SFSF program that are used for elementary, secondary, or postsecondary education as non-federal funds for the purpose of any requirements to maintain fiscal effort under any other program that ED administers, including Title I, Part A. 

